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JURISDICTION OVER FRIENDLY FOREIGN ARMED FORCES 


By ARCHIBALD KING ! 


There are at present armed forces of the United States in England, North- 
ern Ireland, Egypt, Australia, New Zealand, New Guinea, China, India, 
Iceland, in British possessions in the Western Hemisphere from Newfound- 
land to British Guiana, and in other friendly countries. There are troops 
of Great Britain or her dominions in Egypt, Iraq, Iran, and a few of them in 
the United States. English forces were a few months ago in Greece, and 
ours in the Dutch East Indies and Burma. There are troops of various 
exiled governments in England. The armed forces of Germany are in Italy, 
Libya, Hungary, and Rumania; and those of Japan in French Indo-China 
and Thailand. In every case mentioned, the visiting forces are in the foreign 
country by invitation, or at least with the consent, of its sovereign or gov- 
ernment. 

The situation, it may be admitted, is not new. It has occurred in almost 
every war in which two nations have been allied. It occurred on a very 
large scale during the first World War, when there were millions of American 
and British soldiers in France and a few divisions in Italy, and no doubt a 
considerable number of German soldiers in Austria and vice versa. But 
never before have there been American forces in so many friendly foreign 
countries. They are likely to increase both in number of men and number 
of countries. It therefore becomes pertinent and timely to examine the legal 
status of such forces with respect to the government and people of the coun- 
try in which they are; and, in particular, the question whether and to what 
extent that country may exercise jurisdiction over them. 

It is elementary that a civilian national of country A, who enters friendly 
country B, by the mere fact of doing so subjects himself to the laws of B and 
to the possibility of civil suit and criminal prosecution in its courts. The 
same is true of an officer or soldier of A’s army who enters B unofficially as a 
visitor or tourist. Is the same true of Captain M and Private N, of the Army 
of A, who enter B as a part of an expeditionary force at the invitation of the 
government of B? To consider and to attempt to answer that question is 
the object of this article. 

The present writer’s father, for many years before his death a member of 
the American Society of International Law and a contributor to this Jour- 

‘The author expresses his gratitude to Major Charles Fairman, J.A.G.D., U. S. Army 
(Professor of Political Science, Stanford University), for his valued assistance in assembling 
some of the material for this article. The author is a colonel, Judge Advocate General’s 


Department, United States Army; but the opinions herein expressed are his own, and not 
necessarily those of the War Department, The Judge Advocate General, or Major Fairman. 
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NAL,” used to say that judicial opinions fall into two classes: first, those of 
Chief Justice Marshall; and second, all others. It is therefore a pleasure to 
begin with a case in which the opinion is from Marshall’s pen. American 
lawyers are apt to think of him only as the expositor of the Constitution, but 
to foreigners he is known primarily as America’s earliest and one of its 
greatest authorities on international law. 

The case in question is The Schooner Exchange v. McFaddon,’ a libel in 
admiralty in the United States District Court for Pennsylvania against The 
Exchange, in which the libelants, merchants of Baltimore, alleged that that 
ship had been wrongfully taken from their captain and agent on the high 
seas by persons acting under orders of Napoleon, Emperor of the French, and 
was at the date of the libel, August 24, 1811, at Philadelphia; that she had 
not been condemned by any court of competent jurisdiction; and praying 
that she be restored to the plaintiffs, her rightful owners. The United States 
attorney filed a suggestion that the ship libeled was a public vessel of the 
French Emperor, which, having encountered stress of weather, was obliged 
to put into Philadelphia for repairs; that, if the ship ever belonged to the 
libelants, their property had been divested and become vested in the Emperor 
within a port of his empire according to the laws of France. The United 
States attorney submitted whether the attachment ought not to be quashed 
and the libel dismissed. 

The case went on appeal to the Supreme Court. The Chief Justice, speak- 
ing for the Supreme Court,‘ referred to the “perfect equality and absolute 
independence of sovereigns,” and the ‘“‘common interest impelling them to 
mutual intercourse, and an interchange of good offices with each other,” 
which “have given rise to a class of cases in which every sovereign is under- 
stood to waive the exercise of a part of that complete exclusive territorial 
jurisdiction, which has been stated to be the attribute of every nation.” 
Mentioning first the admitted “exemption of the person of the sovereign 
from arrest or detention within a foreign territory,” and secondly ‘the im- 
munity which all civilized nations allow to foreign ministers,’’ Chief Justice 
Marshall proceeded: 


3d. A third case in which a sovereign is understood to cede a portion 
of his territorial jurisdiction is, where he allows the troops of a foreign 
prince to pass through his dominions. 

In such case, without any express declaration waiving jurisdiction 
over the army to which this right of passage has been granted, the 
sovereign who should attempt to exercise it would certainly be consid- 
ered as violating his faith. By exercising it, the purpose for which the 
free passage was granted would be defeated, and a portion of the military 
force of a foreign independent nation would be diverted from those na- 
tional objects and duties to which it was applicable, and would be 
withdrawn from the control of the sovereign whose power and whose 


2 George A. King, “French Spoliation Claims,” Vol. 6 (1912), pp. 359, 629, 830. 
27 Cranch 116. 4P. 137 et seq. 
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safety might greatly depend on retaining the exclusive command and 
disposition of this force. The grant of a free passage therefore implies 
a waiver of all jurisdiction over the troops during their passage, and per- 
mits the foreign general to use that discipline, and to inflict those pun- 
ishments which the government of his army may require. 


The Chief Justice went on to say that a license for foreign troops to enter 
a friendly foreign country is never presumed but always express, but that the 
case is different as to ships; and that, unless particular ports be closed to 
foreign ships of war, and notice thereof be given, “the ports of a friendly na- 
tion are considered as open to the public ships of all Powers with whom it is 
at peace.”’ After mentioning the case of private ships seeking an asylum, 
but declining to decide what jurisdiction the sovereign of the port might 
have over them, the Chief Justice continued: 


But in all respects different is the situation of a public armed ship. 
She constitutes a part of the military force of her nation; acts under the 
immediate and direct command of the sovereign; is employed by him 
in national objects. He has many and powerful motives for preventing 
those objects from being defeated by the interference of a foreign state. 
Such interference cannot take place without affecting his power and his 
dignity. The implied license therefore under which such vessel enters 
a friendly port, may reasonably be construed, and it seems to the court, 
ought to be construed, as containing an exemption from the jurisdiction 
of the sovereign, within whose territory she claims the rites of hos- 
pitality. 


The Supreme Court accordingly held that The Exchange, as a public armed 
vessel of a friendly Power, entered Philadelphia upon an implied promise of 
exemption from the jurisdiction of the local courts, and the court therefore 
directed the dismissal of the libel and the release of the vessel. 

It is true that the case before the Supreme Court concerned a ship, and 
our present problem relates to personnel of the Army or Navy; but it does 
not follow that Marshall’s statements about troops are mere dicta. Those 
statements are an indispensable part of the reasoning which led him to his 
conclusion and can not be rejected without rejecting the conclusion as well. 
The essence of the decision is not that an armed public vessel, but that any 
public armed force, whether on land or sea, which enters the territory of 
another nation with the latter’s permission enjoys an extraterritorial status.® 


5P. 144. 

* Chief Justice Marshall’s opinion in the case of The Exchange has often been praised. In 
& letter to the late Albert J. Beveridge, Dr. John Bassett Moore—and surely there is no one 
better qualified to judge in such a matter—said that that opinion is Marshall’s greatest in the 
realm of international law. (Private letter, Moore to Beveridge, cited by Beveridge, Life of 
Marshall, IV, p. 121.) Elsewhere Judge Moore called it the basis of international law on 
the subject with which it deals. (Moore in Dillon, John Marshall: Life, Character and 
Judicial Services, as portrayed in the Centenary Proceedings throughout the United States 
on Marshall Day, 1901, I, 521.) 
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The Supreme Court did not again mention the subject until after the Civil 
War. In Coleman v. Tennessee,’ the court said: 

It is well settled that a foreign army permitted to march through a 
friendly country, or to be stationed in it, by permission of its govern- 
ment or sovereign, is exempt from the civil and criminal jurisdiction 
of the place. . 


The foregoing is, strictly speaking, a dictum, since the case before the court 
involved a hostile and not a friendly occupation. Another statement by the 
Supreme Court to the same effect, which for the same reason is also a dictum, 
is found in Dow v. Johnson.* But even dicta of the Supreme Court are en- 
titled to great weight, especially when they concern a matter which only be- 
comes the subject of actual litigation once in a generation, if so often. 

In Tucker v. Alexandroff,? the Supreme Court decided, upon the authority 
of Article IX of the treaty of 1832 between this country and Russia, and 
Revised Statutes, Section 5280, that the commanding officer of a detach- 
ment of the Russian navy, sent to the United States with the consent of the 
government to man a ship being built for that navy in this country, was en- 
titled to have a deserter arrested and returned to his control. The court 
discussed the case of The Exchange at length, and said of it: !° 

This case, however, only holds that the public armed vessels of a 
foreign nation may, upon principles of comity, enter our harbors with 
the presumed license of the government, and while there are exempt 
from the jurisdiction of the local courts; and, by parity of reasoning, 
that, if foreign troops are permitted to enter, or cross our territory, 


they are still subject to the control of their officers and exempt from local 
jurisdiction. 


The case amounts to a reaffirmation, at least by way of dictum, of the doc- 
trine laid down in the case of The Exchange that the armed forces of one 
friendly nation within the territory of another by its consent enjoy an extra- 
territorial status. 

In Chung Chi Cheung v. The King ® the facts were these: The Cheung 
King was a Chinese maritime customs cruiser, a public armed vessel of China. 
While that ship was in the territorial waters of the British crown colony of 
Hong Kong, the appellant, a cabin boy, shot and killed her captain and 
wounded the chief officer and himself. Later the launch of the Hong Kong 
police came alongside and took the appellant and the chief officer to the hos- 


In England, Brett, L. J., said, in The Parlement Belge, L. R. 5 P. D. 197, 208: ‘The first 
case to be carefully considered is, and always will be, The Exchange.” 

More recently in Chung Chi Cheung v. The King, 1939 A. C. 160, 168, a case discussed in 
detail hereafter, Lord Atkin, speaking for the Judicial Committee of the Privy Council, 
called Chief Justice Marshall’s opinion in the case of The Exchange “a judgment which has 
illumined the jurisprudence of the world.”’ 

797 U. S. 509, 515. *100 U.S. 158, 165. 
424. 10 P, 433. 11939 A. C. 160. 


| 


JURISDICTION OVER FRIENDLY FOREIGN ARMED FORCES 543 


pital. The appellant was tried in Hong Kong for murder “‘in the waters of 
this colony,’”’ convicted, and sentenced to death. He carried the case on 
appeal to the Judicial Committee of the Privy Council, and Lord Atkin 
delivered the judgment. He first referred to the report of the Royal Com- 
mission on the reception of fugitive slaves in 1876, in which the extraterri- 
toriality of a public vessel was discussed at length by Chief Justice Cockburn 
and other distinguished English lawyers.“ Lord Atkin rejected, as had 
Chief Justice Cockburn in that report, the theory of “‘objective extrater- 
toriality,’’ of a ship being a ‘floating island,”’ a detached piece of the terri- 
ritory of the nation whose flag she flies. He quoted at length and with 
approval the opinion in The Exchange, and concurred fully in the general 
principle that the armed forces of one Power allowed by another to enter its 
territory enjoy immunity from the local courts, but held that in the case 
before him the Chinese Government had waived that immunity. 

In the Casa Blanca case * the Permanent Court of Arbitration at The 
Hague recognized the general principle of the immunity of troops in a friendly 
foreign country. On September 25, 1908, six deserters from the French 
Foreign Legion, three of whom were Germans, applied for protection to the 
German consul at Casa Blanca, Morocco. Morocco was nominally an in- 
dependent country under the rule of its own sultan, but troops of the French 
Foreign Legion were with his consent camped in and around Casa Blanca. 
Citizens of the European Powers enjoyed an extraterritorial position and 
could be tried only by their own consuls. Representatives of the German 
consul attempted to escort the six deserters to the water front and place 
them upon a German vessel about to depart. On the way a detachment of 
French soldiers forcibly took them from their escort. Germany protested 
and demanded the restitution to her of the three deserters who were German 
nationals, and the matter was submitted to the Permanent Court of Arbi- 
tration. It will be observed that there was in this case a conflict between 
two different sorts of extraterritorial immunity: first, that of soldiers in a 
friendly foreign country subject to the exclusive jurisdiction of their own 
officers and military tribunals; and, second, that of Europeans in a semi- 
civilized country subject to the exclusive jurisdiction of their own consuls 
under the régime of capitulations. Among the considerations motivating 
its decision, the court mentioned the following: 

Whereas, under the extraterritorial jurisdiction in force in Morocco 
the German consular authority as a rule exercises exclusive jurisdiction 
over all German subjects in that country; and 

Whereas, on the other hand, a corps of occupation as a rule also exer- 
cises exclusive jurisdiction over all persons belonging to it; and . . . 


Whereas, the jurisdiction of the corps of occupation should have the 
preference in case of a conflict when the persons belonging to this corps 


1876, Cmd. 1516. 
* This Journat, Vol. 3 (1909), p. 755; Martens, Nouveau Recueil Général, 3rd Series, II, 
19; Wilson, Hague Arbitration Cases, p. 86. 
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have not left the territory which is under the immediate, lasting, and 
effective control of the armed force; .. . 


The court decided, in the first place, that the German consulate was in the 
wrong in attempting to place on board a German ship deserters from the 
French Foreign Legion not of German nationality; and, further, that it 
“‘did not, under the circumstances of the case, have a right to grant its pro- 
tection to the deserters of German nationality,’ but that the French military 
authorities ought to have respected ‘‘as far as possible” the actual protec- 
tion being granted in the name of the German consulate. The court did not 
direct the restitution of the deserters to Germany. The award has been 
severely criticized as obscure and ambiguous; “ but one fact stands out, that 
the court recognized the exclusive jurisdiction of the officers and military 
tribunals of a nation over its own troops in a friendly foreign country. 

When we turn from adjudicated cases to authoritative writers on inter- 
national law, we find the same doctrine stated. Thus Wheaton says: ¥ 

A foreign army or fleet, marching through, sailing over, or stationed in 
the territory of another State, with whom the foreign sovereign to 
whom they belong is in amity, are also, in like manner, exempt from the 
civil and criminal jurisdiction of the place. 


In Section 99, Wheaton adopts as his own a part of the language in Chief 
Justice Marshall’s opinion in the case of The Exchange. 
Dr. Charles Cheney Hyde says:" 

Strong grounds of convenience and necessity prevent the exercise of 
jurisdiction over a foreign organized military force which, with the con- 
sent of the territorial sovereign, enters its domain. Members of the 
force who there commit offenses are dealt with by the military or other 
authorities of the State to whose service they belong, unless the offend- 
ers are voluntarily given up. 


The late Major Birkhimer said:*” 


It is well settled that a foreign army permitted to march through a 
friendly country, or to be stationed in it, by permission of its govern- 
ment or sovereign, is exempt from the civil and criminal jurisdiction of 
the place. 


& When we turn to England, we find the same doctrines announced. Whea- 
ton’s classic work has gone through six English editions, and the several 
learned editors have never seen fit to question the original text. 

An English writer of high authority, the late Professor Westlake, con- 
tented himself with quoting with approval the passage already cited herein 
from Wheaton."® 

4 This JOURNAL, ibid., p. 698; Oppenheim, International Law (4th ed.), I, 672, n. 1. 

1 Elements of International Law, Sec. 95. 

16 International Law, I, Sec. 247. 


17 Military Government and Martial Law, Sec. 114. 
18 Westlake, International Law (1910 ed.), Part I, p. 265. 
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In Hall’s International Law * it is said: 


Military forces enter the territory of a state in amity with that to 
which they belong, either when crossing to and fro between the main 
part of their country and an isolated piece of it, or as allies passing 
through for the purposes of a campaign, or furnishing garrisons for 
protection. In cases of the former kind, the passage of soldiers being 
frequent, it is usual to conclude conventions, specifying the line of road 
to be followed by them, and regulating their transit so as to make it as 
little onerous as possible to the population among whom they are. 
Under such conventions offences committed by soldiers against the 
inhabitants are dealt with by the military authorities of the state to 
which the former belong; and as their general object in other respects is 
simply regulatory of details, it is not necessary to look upon them as 
intended in any respect to modify the rights of jurisdiction possessed 
by the parties to them respectively. There can be no question that 
the concession of jurisdiction over passing troops to the local authorities 
would be extremely inconvenient; and it is believed that the command- 
ers, not only of forces in transit through a friendly country with which 
no convention exists, but also of forces stationed there, assert exclusive 
jurisdiction in principle in respect of offences committed by persons 
under their command, though they may be willing as a matter of con- 
cession to hand over culprits to the civil power when they have confi- 
dence in the courts, and when their stay is likely to be long enough to 
allow of the case being watched. The existence of a double jurisdiction 
in a foreign country being scarcely compatible with the discipline of an 
army, it is evident that there would be some difficulty in carrying out 
any other arrangement. 


Lawrence, another English writer, said:?° 


. . . The universally recognized rule of modern times is that a state 
must obtain express permission before its troops can pass through the 
territory of another state. . . . Permission may be given as a perma- 
nent privilege by treaty for such a purpose as sending relief to garrisons, 
or it may be granted as a special favor for the special occasion on which 
it is asked. The agreement for passage generally contains provisions 
for the maintenance of order in the force by its own officers, and makes 
them, and the state in whose service they are, responsible for the good 
behavior of the soldiers towards the inhabitants. In the absence of 
special agreement the troops would not be amenable to the local law, 
but would be under the jurisdiction and control of their own command- 
ers, as long as they remained within their own lines or were away on 
duty, but not otherwise. 


Another learned British author, Oppenheim, until his death Whewell 
Professor of International Law at the University of Cambridge, said: 
Whenever armed forces are on foreign territory in the service of their 
home State, they are considered exterritorial and remain, therefore, 
under its jurisdiction. A crime committed on foreign territory by a 
7th ed., Sec. 56. 


*° Principles of International Law (6th ed.), Sec. 107, p. 246. 
*! International Law (4th ed.), Vol. I, Sec. 445. 
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member of these forces cannot be punished by the local civil or military 
authorities, but only by the commanding officer of the forces or by other 
authorities of their home State. This rule, however, applies only in 
case the crime is committed, either within the place where the force is 
stationed, or in some place where the criminal was on duty; it does not 
apply, if, for example, soldiers belonging to a foreign garrison of a for- 
tress leave the rayon of the fortress, not on duty but for recreation 
and pleasure, and then and there commit acrime. The local authorities 
are in that case competent to punish them. 


French legal writers express the same view. Thus Maitre Clunet in a 
note on La Présence des Alliés en France et l’Exterritorialité, says: * 


En principe, la ou une armée est réunie sous le drapeau national, pour 
défendre la cause nationale, elle transporte avec elle un pouvoir juri- 
dictionnel et les éléments de puissance utiles 4 sa propre conservation. 
Par le moyen de ses conseils de guerre et dans |’aire du territoire ov 
ses troupes évoluent encore que ce territoire soit étranger, — l’armée 
occupante réprime les infractions par les individus, militaires ou non, ° 
prévues par la loi militaire. 


Mademoiselle Aline Chalufour, in an able thesis, says: # 


Le principe dominant en la matiére est celui-ci: Une armée opérant 
sur un territoire étranger est entiérement soustraite 4 la souveraineté 
territoriale et posséde une juridiction exclusive sur les membres qui la 
composent. Sur ce point la doctrine, les législations et la pratique 
sont d’accord, qu’il s’agisse d’occupatio bellica, d’occupation convenue 
résultant d’un traité, d’occupation de police ou simplement comme dans 
le cas qui nous occupe, de la présence des troupes sur un territoire 
dans un but de coopération avec l’armée du pays. 


A learned Dutch writer, L. Van Praag, is even more definite and positive. 
He says: * 


Le consentement donné par un état, relativement au séjour sur son 
territoire de troupes organisées, n’implique pas seulement—on |’admet 
généralement—en l’absence de conditions mises a l’octroi de ce consente- 
ment, la reconnaissance de la compétence de leur propre juge militaire 
pour exercer la juridiction sur ces troupes; il entraine en méme temps 
pour elles l’immunité de la juridiction locale en affaires pénales, aussi 
longtemps qu’un lien existe entre l’auteur d’un délit et sa troupe. 


Dr. Van Praag appends to the section quoted many citations, especially 
of continental writers, in support of his statement. 

The German statute law, unless it has been changed by the Nazi govern- 
ment since the outbreak of the present war, is and has been for many years 
that the German Army has the right to try its own personnel in its own 


% Journal du Droit International, Vol. 45, pp. 514, 516. An earlier note to the same effect 
by the same learned author is found in the same journal, Vol. 9, pp. 511, 520. 
% Le Statut Juridique des Troupes Alliées pendant la Guerre 1914-1918, p. 45. 


% Juridiction et Droit International Public, Sec. 246. 
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courts and under German law, wherever they may be serving.” The Ger- 
man forces serving in the territory of their ally, Turkey, during the first 
World War, exercised such jurisdiction to the exclusion of the Turkish 
courts.” 

When we turn to Latin America we find the same view to be held. In 
Republic of Panama c. Schwartzfinger, the Supreme Court of that republic 
had before it a prosecution of a soldier of the United States Army, who, while 
driving an ambulance on duty in Panama, caused the death of a civilian. 
The court held: 2’ 


It is a principle of international law that an armed force of one state, 
when crossing the territory of another friendly country, with the ac- 
quiescence of the latter, is not subject to the jurisdiction of the terri- 
torial sovereign, but to that of the officers and superior authorities of 
its own command. 


The Bustamante Code, annexed to the Convention on Private Interna- 
tional Law adopted at Havana, February 20, 1928,?8 and now in force be- 
tween most of the states of Latin America, provides as follows: 


Art. 299. Nor are the penal laws of the State applicable to offenses 
committed within the field of military operations when it authorizes 
the passage of an army of another contracting State through its terri- 
tory, except offenses not legally connected with said army. 


Let us next turn to another continent, Africa. A British soldier driving 
an automobile on duty in Egypt ran over the plaintiff. The British civil 
authorities found the driver without blame and refused to make compensa- 
tion. Thereupon the plaintiff sued Colonel John, the British Commander- 
in-Chief, in the Egyptian courts. In Amrane c. John,?* in 1934, the civil 
tribunal of Alexandria held itself to be without jurisdiction and said that by 
custom and without formal convention British military personnel had been 
exempt from process of the local courts. 

The foregoing citations show that, according to a principle of international 
law recognized by British, American, and other authorities, permission by 
one nation for the troops of another to enter or remain in the former’s terri- 
tory carries with it extraterritoriality, an exemption of the troops in question 
from the courts of the country and a permission for the operation of the 
courts-martial of the visiting army. The above principle is in truth but an 


% Militarstrafgesetzbuch fiir das Deutsche Reich, June 20, 1872, Sec. 7, republished June 16, 
1926, in Reichsgesetzblatt, Part I, p. 275 et seq.; Militdrstrafgerichtsordnung, Dec. 1, 1898, 
Sec. 1. I am indebted for these citations to Dr. George M. Wunderlich. 

* “ Die Gerichtsbarkeit der Heeresgruppe Yildirim,” by Dr. Georg Wunderlich, Mitteilungen 
der Deutschen Gesellschaft fiir Volkerrecht, Heft II, 1932, pp. 79, 87-89. 

This Journat, Vol. 21 (1927), p. 182. The headnote quoted was prepared by the 
present writer’s learned colleague, Colonel William C. Rigby, U. S. Army, Retired. 

** Final Act of the Sixth International Conference of American States, p. 16. 

** Journal du Droit International, Vol. 62, p. 194. 
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application of a much larger principle, which is expressed in a Latin maxim, 
Cuicunque aliquis quid concedit concedere videtur et id sine quo res ipsa esse non 
potuit.° The illustration of this principle with which Americans are most fa- 
miliar is the doctrine of implied powers in constitutional law, laid down by 
Chief Justice Marshall. With respect to that doctrine, the Supreme Court 
said in Marshall v. Gordon: * 


The rule of constitutional interpretation announced in McCulloch ». 
Maryland, 4 Wheat. 316, that that which was reasonably appropriate 
and relevant to the exercise of a granted power was to be considered 
as accompanying the grant, has been so universally applied that it 
suffices merely to state it. 


Let the above general principle, enshrined in a maxim, be applied to the 
present problem. Nation B has invited the troops of Nation A to enter its 
territory, or at least consented to their entry. That permission would be 
nugatory if no courts-martial might be held in those forces. Without such 
courts, discipline could not be maintained and those forces would cease to be 
an army and would becomeamob. Also, the intervention of the courts of a 
foreign even if friendly country in the discipline of an army would be de- 
structive of that discipline and inconsistent with the control which any 
sovereign nation must have of its own army. 

In nearly every civilized country the carrying of arms and the possession 
of explosives are forbidden, or at least regulated, by law. Let it be sup- 
posed that such is the case in Nation B, the host nation. Would the soldiers 
of Nation A, in B by B’s invitation or consent, be subject to trial and convic- 
tion in the local courts because they had not complied with the law of B on 
such matters? Clearly, the answer must be in the negative. No one would 
contend otherwise. Why is this so? Because of the principle above men- 
tioned. B has granted to A permission to land and maintain its troops in B. 


3° Broom’s Legal Maxims, 8th ed., p. 367. For the benefit of him whose recollection of 
Latin pronouns has been dimmed by the lapse of years, the foregoing may be translated, 
‘“‘whoever grants a thing to any one is deemed also to grant that without which the grant it- 
self would be of no effect.” 

31 243 U. S. 521, 537. 

# Another and older application of this broad principle is a way by necessity. Blackstone 
says (2 Commentaries 36): “A right of way may also arise by act and operation of law; for 
if a man grants me a piece of ground in the middle of his field, he at the same time tacitly and 
impliedly gives me a way to come at it; and I may cross his land for that purpose without 
trespass. For when the law doth give any thing to one, it giveth impliedly whatsoever is 
necessary for enjoying the same.” 

To the same effect is 19 Corpus Juris: “Easements,’’ Sec. 117. 

Among the many English cases recognizing and applying the maxim are Kielley v. Carson, 
4 Moore, P. C., 63, 87; and Clarence Railway Company v. Great North Railway Company, 
13 Meeson and Welsby 706, 719. In the latter case it was held that when an Act of Parlia- 
ment empowered one railway company to carry its line across that of another by a bridge, 
the former might place temporary scaffolding on the land of the latter without its permis- 
sion, if that were necessary for constructing the bridge. 
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Even though the grant contains no express authority for them to carry arms 
or possess explosives, permission to do so is implied, since otherwise they 
would not be military or naval forces, and could not perform the duties for 
which they were sent to B. The same is true with respect to the functioning 
of courts-martial and exemption from the civil courts. If its courts-martial 
could not function to repress crimes and military offenses, or if the courts of 
B might concern themselves with the discipline of the army of A, it would 
lose its discipline and efficiency and cease to be an army worthy the name. 

The theory of Chief Justice Marshall’s opinion in the case of The Exchange, 
and of the other authorities quoted, is that there is an agreement between 
the host Nation, B, and Nation A, implied from B’s consent for A’s troops to 
enter B’s territory, that those troops while in B shall be under the exclusive 
jurisdiction of their own military courts. It is, however, clearly permissible, 
and in many cases highly desirable, to have an express agreement on the 
subject, rather than for the matter to be left to implication. It is therefore 
appropriate to ascertain what, if any, agreements have been made on various 
occasions. In many instances A’s troops have entered B under a general 
invitation without stipulations as to jurisdiction, and later an agreement on 
the subject has been made and reduced to writing. 

As has already been said, the example of the presence of friendly troops in 
another country involving the largest number of men occurred during the 
first World War. French and English troops were in Belgium by invitation 
of that country from the early days of that war until the armistice. The 
first agreement between two of the Allied Powers with respect to jurisdiction 
over troops in a friendly foreign country was between France and Belgium, 
made August 14, 1914, when the war was less than two weeks old. By it, 
each country recognized the exclusive jurisdiction of the other over the per- 
sonnel of its own forces.*? That agreement served as the model for many 
others which followed it. 

During the first World War, millions of soldiers of the United States, the 
British Empire, and other allied countries were in France by invitation of the 
government of that nation. The English were present from the early days 
of the war in August, 1914. There was at first no agreement regarding juris- 
diction over them; but on December 15, 1915, nearly a year and a half after 
the beginning of the war, the two governments made a joint declaration of 
which the following is the important paragraph: 


His Britannic Majesty’s Government and the Government of the 
French Republic agree to recognize during the present war the exclusive 
competence of the tribunals of their respective Armies with regard to per- 
sons belonging to these Armies in whatever territory and of whatever 
nationality the accused may be.* 


* Chalufour, op. cit., p. 47. 
* London Gazette, Dec. 15, 1915; Foreign Relations of the United States, 1918, Supp. 2, 
p. 735. 
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Mile. Chalufour mentions * the following conventions as recognizing the 
same immunities in the case of other friendly foreign forces: Franco-Servian, 
December 14, 1916; Franco-Italian, September 1, 1917; Franco-Portuguese, 
October 15, 1917; and Franco-Siamese, May 24, 1918. 

General Pershing landed in France at the head of the first detachment of 
the American Expeditionary Forces on June 13, 1917. Brigadier General 
(later Major General) Walter A. Bethel, who was judge advocate of those 
forces during their entire stay in France, said in his final report to their Com- 
mander-in-Chief, August 19, 1919: * 


. . . There had been received from France a bare invitation to send 
our armies to codperate with hers without any agreement whatsoever 
as to the legal relations of the forces and as to the status of an American 
Army on French soil. On inquiry, however, at the French War Office, 
upon our arrival in France, it was found that the French view was pre- 
cisely the same as our own; that under the general principles of inter- 
national law members of the American Expeditionary Forces were 
answerable only to American tribunals for such offenses as they might 
commit in France. As the principle needed a somewhat broader 
scope, however, than its mere application to our Army in France, it was 
later agreed between the diplomatic departments of the governments 
that each should possess exclusive criminal jurisdiction over its land and 
sea forces whether in the territory of either nation or on high seas. 
This agreement was published in Bulletin No. 13, G.H.Q., February 18, 
1918. 


The agreement to which General Bethel alluded took the form of an ex- 
change of notes between the Secretary of State and the French Ambassador 
at Washington.*” The important part of it is in language almost identical 
with that of the earlier Franco-British agreement. That part reads thus: 

The Government of the United States of America and the Govern- 
ment of the French Republic agree to recognize during the war the ex- 
clusive jurisdiction of the tribunals of their respective land and sea 
forces with regard to persons subject to the jurisdiction of those forces 
whatever be the territory in which they operate or the nationality of 
the accused. 


There were in France at the date of the armistice about 2,100,000 Ameri- 
can soldiers. Their behavior and discipline were generally excellent, but a 
few of them occasionally misconducted themselves. When they did so, they 
were arrested by their own officers, their own military police, or French po- 
lice, whichever might have observed the offense or first caught the offender; 
but, if the French police made the arrest of an American offender, they 
invariably turned him over to the American military authorities at the 
first convenient opportunity, and he was always tried by a court-martial 

% Op. cit., p. 51. These conventions were published in the Journal Officiel on the dates 
mentioned, respectively. 


Pp, 12. 
87 Tt is published in Foreign Relations of the United States, 1918, Supp. 2, pp. 735-737. 
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of the United States Army and never by a French court.** This was 
true whether his offense was a purely military one, such as desertion; or a 
crime against another American, such as larceny from an American fellow 
soldier; or one against the person or property of a Frenchman, such as as- 
sault and battery upon him or burglary of his house; and whether the offense 
was committed in an American camp or a French village. There were scores 
of trials of American soldiers before American courts-martial for offenses 
against French men or women or their property, ranging from cases of street 
brawls or petty larceny in which a minor penalty was inflicted to a few of 
rape or murder in which the American court-martial imposed the death pen- 
alty and the offenders were hanged. The French civil and military authori- 
ties co6perated by summoning any French witnesses who might be needed. 
If an American soldier was charged with an offense against the person or 
property of a Frenchman, and the French authorities so desired, they were 
allowed to have an observer present at the trial. In general, the sentences 
imposed by American courts-martial were at least as severe as would have 
been given by French courts for like offenses, and there was no complaint by 
the French authorities against the working of the American system of mili- 
tary justice. 

The case of Ministre Public c. Pratt*® illustrates the caution of the French 
courts in prosecuting an American who might fall within the Franco-Ameri- 
can convention. Pratt, formerly a captain in the American Expeditionary 
Forces, was charged with the fraudulent conversion of property of the French 
Republic. The court of first instance and the court of appeal held that the 
French courts were incompetent, and that Pratt was subject only to the 
American military jurisdiction. Thereafter the American military authori- 
ties stated that, because Pratt had been separated from the service, they no 
longer had power to try him. Nevertheless, it was only after the French 
Government had certified that there was no objection from the point of view 
of France’s international obligations that the French judiciary would enter- 
tain the prosecution. 

An agreement in identical language with that between the United States 
and France was made by exchange of notes between the Secretary of State 
and the Belgian Ambassador in Washington.*° 

Negotiations on the subject between the Governments of the United States 
and Great Britain extended over a period of two years and a half during the 
World War." The British Government began those negotiations Septem- 


8 Final Report of the Judge Advocate, American Expeditionary Forces, p. 13; Foreign Re- 
lations of the United States, 1918, Supp. 2, pp. 745-747; Sec. I, Bulletin 86, General Head- 
quarters, A.E.F., Oct. 31, 1918; Chalufour, op. cit., p. 57. 

* Cour de Cassation, Chambre Criminelle, Aug. 13, 1920; 48 Journal du Droit Inter- 
national, p. 970. 

‘0 Foreign Relations of the United States, 1918, Supp. 2, pp. 747, 751. 

Tbid., pp. 733-760. 
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ber 11, 1917, by admitting the extraterritoriality of organized bodies of 
United States troops in Great Britain “‘within the limits of the quarters 
occupied by them,’’ but contended that outside their quarters “‘they are 
liable to be dealt with by the English criminal courts for any offenses against 
the English criminal law but could not be apprehended for any purely mili- 
tary offense (such as desertion, absence without leave, etc.) either by their 
own or the English military police or by the civil police.’”” The United States 
Government did not accede to the foregoing; and the British Government, 
as an interim measure while negotiations were going on, promulgated a regu- 
lation under the Defense of the Realm Act, of which the most important 
paragraph was the following: 


It is hereby declared that the naval and military authority and courts 
of an Ally may exercise in relation to the members of any naval or mili- 
tary force of that Ally who may for the time being be in the United 
Kingdom all such powers as are conferred on them by the law of that 
Ally.” 


Later the British Government appears not to have pressed the broad claim 
of jurisdiction which it first made, and submitted a memorandum proposing 
that a member of the United States forces within British territory should not 
be tried by a court-martial of the United States if the charge against him 
were treason or any one of three other offenses, but should be tried by a civil 
or military court of the United Kingdom.“ In answer thereto, by its dis- 
patch No. 264, dated July 17, 1918, the Department of State said: “ 


The note of the British Foreign Office dated April 26 last, with its 
additional proposals, is regarded by this Government as containing 
conditions which would create a very dangerous situation as regards the 
forces of this Government in British territory. The competent authori- 
ties of this Government are of the opinion that the result of entering 
into an agreement such as that proposed in the above-mentioned note 
would be a partial surrender by the American forces to the British Gov- 
ernment of jurisdiction over the military forces of the United States 
located within British territorial limits for offenses committed on Ameri- 
can warships or in American camps and would involve the lack of proper 
recognition of the character and competency of the existing American 
military tribunals. 


The Department of State went on to suggest that an agreement on the sub- 
ject be made between the United States and Great Britain like those already 
concluded between Great Britain and France and between the United States 
and France, which agreements recognized the exclusive competence of the 
courts-martial of each country to try members of its own forces. The Brit- 
ish Government then withdrew its proposal that American soldiers charged 


“Foreign Relations of the United States, 1918, Supp. 2, p. 742; Final Report of the 
Judge Advocate, A.E.F., p. 12. 


43 Foreign Relations, ibid., p. 745. “ Tbid., p. 748, 
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with certain offenses be tried in British courts, and inquired whether the 
United States would enter into an agreement with it like that with France,“ 
and later transmitted a draft of such an agreement; “ but, as the armistice 
had been signed and the troops of the United States were being withdrawn 
from the British Isles, it was never executed.‘7 Nevertheless, so far as is re- 
called by officers of our Army who were in a position to know the facts, no 
trial of a soldier of the American Expeditionary Forces by a British court 
actually occurred. 

In Article 10 of the military agreement subsidiary to the Treaty of Alliance 
between Great Britain and Iraq of October 10, 1922,‘ it was stipulated that 
the British Government should exercise military jurisdiction over its British 
and Indian forces, and that the members of such forces, civilian officials, and 
“Indian public followers” should be immune from arrest, search, trial, or 
imprisonment by the civil power in Iraq in respect of criminal offenses, and 
immune from civil process in respect of any act done in performance of mili- 
tary or official duties. These immunities and privileges in jurisdictional 
matters were confirmed and continued by Article 2 of the Annex to the 
Treaty of Alliance of June 30, 1930, between the same governments.‘*® 

In 1936, two years after the case of Amrane v. John, supra, the British 
Government recognized the complete sovereignty of the King of Egypt and 
entered into an alliance with him, one of the conditions of which was a con- 
vention concerning the immunities and privileges to be enjoyed by the Brit- 
ish forces in Egypt.®° Article 4 of that convention provided: 


4. No member of the British Forces shall be subject to the criminal 
jurisdiction of the courts of Egypt, nor to the civil jurisdiction of those 
courts in any matter arising out of his official duties. 


Other articles extend judicial immunity also to certain British civil officials 
and to the wives and children of British military and civil personnel. 

After the present war began, but before the United States became a 
belligerent, by exchange of diplomatic notes of September 2, 1940, in return 
for the cession of fifty destroyers, the United States obtained from Great 
Britain the right to lease naval and air bases in Newfoundland, Bermuda, the 
Bahamas, Antigua, Jamaica, St. Lucia, Trinidad, and British Guiana. The 
United States Government soon afterward sent a delegation to London, in- 
cluding representatives of the Department of Justice, the Army, and the 
Navy, to negotiate under the supervision of the American Ambassador at 
London with the British Government as to various matters concerning those 
bases. After several months of discussion, an agreement was signed at 


“ Foreign Relations of the United States, 1918, Supp. 2, pp. 751-2. 

“ Tbid., p. 754. 47 Thid., p. 760. 

“8 Great Britain, Treaty Series No. 17 (1925), Cmd. 2370. 

 Tbid., No. 15 (1931). 

%° Ibid., No. 6 (1937), Cmd. 5360; this JournaL, Supplement, Vol. 31 (1937), p. 77. 
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London on March 27, 1941, Article IV of which, quoted in full in the margin, 
deals with jurisdiction.» 

That article does not, in so many words, allow to the United States mili- 
tary and naval personnel in the British colonies containing the leased bases 
that full and complete immunity from jurisdiction of local courts allowed to 
visiting forces by Marshall in the case of The Exchange, by other judges and 
writers, and by the several conventions already mentioned. It mentions 
certain classes of offenses, as to which “‘the United States shall have the ab- 
solute right in the first instance to assume and exercise jurisdiction”; but 
goes on to say that, if the United States does not elect to do so, the offender 
shall be surrendered to and brought to trial by the appropriate local authori- 
ties. Among such are offenses of a military nature, including treason, sabo- 


51ARTICLE IV. JURISDICTION 
(1) In any case in which 

(A) A member of the United States forces, a national of the United States or a person 
who is not a British subject shall be charged with having committed, either within or 
without the leased areas, an offence of a military nature, punishable under the law of 
the United States, including, but not restricted to, treason, an offence relating to sabo- 
tage or espionage, or any other offence relating to the security and protection of United 
States naval and air bases, establishments, equipment or other property or to operations 
of the Government of the United States in the territory; or 

(B) A British subject shall be charged with having committed any such offence 
within a leased area and shall be apprehended therein; or 

(C) A person other than a British subject shall be charged with having committed an 
offence of any other nature within a leased area, the United States shall have the abso- 
lute right in the first instance to assume and exercise jurisdiction with respect to such 
offence. 


(2) If the United States shall elect not to assume and exercise such jurisdiction the United 
States authorities shall, where such offence is punishable in virtue of legislation enacted 
pursuant to Article V or otherwise under the law of the territory, so inform the Government 
of the territory and shall, if it shall be agreed between the Government of the territory and 
the United States authorities that the alleged offender should be brought to trial, surrender 
him to the appropriate authority in the territory for that purpose. 


(3) If a British subject shall be charged with having committed within a leased ares an 
offence of the nature described in paragraph (1) (A) of this article, and shall not be appre- 
hended therein, he shall, if in the territory outside the leased areas, be brought to trial before 
the courts of the territory; or, if the offence is not punishable under the law of the territory, 
he shall, on the request of the United States authorities, be apprehended and surrendered to 
the United States authorities and the United States shall have the right to exercise jurisdic- 
tion with respect to the alleged offence. 


(4) When the United States exercises jurisdiction under this article and the person charged 
is a British subject, he shall be tried by a United States court sitting in a leased area in the 
territory. 

(5) Nothing in this agreement shall be construed to affect, prejudice or restrict the full 
exercise at all times of jurisdiction and control by the United States in matters of discipline 
and internal administration over members of the United States forces, as conferred by the 
law of the United States and any regulations made thereunder. (H. Rep. Doc. 158, 77th 
Cong., Ist Sess.; this JourNaAL, Supp., Vol. 35 (1941), p. 136.) 
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tage, and espionage, which may be committed by members of the United 
States forces in the colonies in which the bases are located, either within or 
without the leased areas, and offenses ‘‘of any other nature”’ (which includes 
the usual common law and statutory felonies and misdemeanors) when com- 
mitted by ‘‘a person other than a British subject”’ (which of course includes 
members of our armed forces) within the leased areas. The agreement is 
surprisingly silent with respect to jurisdiction over our military and naval 
personnel in respect of non-military offenses committed by them outside of 
the leased bases, e.g., a larceny by one of our soldiers of the property of a na- 
tive in Port-of-Spain, Trinidad, or an assault by a sailor of our Navy on a 
Newfoundlander in the streets of St. John’s. Under our own military law, 
such offenses are undoubtedly triable by our own Army or Navy courts- 
martial, as military and naval jurisdiction is personal, not territorial, and 
follows the soldier or sailor wherever he may go on the face of the earth.” 

It may be argued that, in view of the silence of the agreement with respect 
to this class of offenses, the general principle stated by Marshall and so many 
other authorities applies, namely, that the visiting forces are subject only to 
their own military tribunals, and not to the local courts. It may also be 
contended that, as the commission of any crime or offense by a soldier at any 
time or place, on or off duty, is a breach of discipline, paragraph (5) of the 
article governs and gives the United States exclusive jurisdiction. 

These arguments are not convincing. This appears to be an appropriate 
occasion for the application of the maxim, expressio unius est exclusio alterius. 
Article IV mentions certain classes of cases in which the United States is to 
have a preferential right to exercise jurisdiction. If it had been intended to 
include the class now under consideration, that class would have been men- 
tioned. Its inclusion would have given the United States a preferential right 
to try its own soldiers and sailors in all cases; and, if that had been the inten- 
tion of the negotiators, no enumeration of classes of offenses would have been 
necessary. The argument based on paragraph (5) may also be answered by 
calling attention to the fact that the word “‘discipline”’ is joined with the 
words, ‘‘internal administration,’ and the latter expression clearly shows 
that the former is not intended to have so broad a meaning as the argument 
attributes to it. 

It may be concluded, therefore, with respect to offenses of a non-military 
character committed by our soldiers or sailors outside of the leased bases, 
that Article IV contemplates concurrent jurisdiction in the American courts- 
martial and the local courts. The offender is triable in either tribunal. 

This brings us to the present war. The first allied country to which the 
United States sent a considerable force was Australia. On December 17, 


* Articles of War, introductory sentence, Art. 2, 93, and others; 10 U. S. Code, 1471, 1473, 
1565; Digest of Opinions of the Judge Advocate General, U. S. Army, 1912, p. 511, par. 
VIII B; this author, “The Army Court-Martial System,” 1941 Wisconsin Law Review, 311, 
320; Articles for the Government of the Navy, introductory sentence, 34 U. 8. Code, 1200. 
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1941, ten days after the entry of the United States into the present war as a 
belligerent, but before any United States forces had reached that country, 
the Government of Australia issued an order in council or statutory rule® 
with respect to courts-martial of foreign forces in that country, which under- 
took to restrict such courts to “‘matters concerning discipline and internal 
administration”’ and contemplated the concurrent jurisdiction of local courts 
over the personnel of such forces. Later, on May 27, 1942, the Government 
of Australia promulgated an amendment to the foregoing,“ providing as 
follows: 

6.—(1) Notwithstanding anything contained in regulation 4 of these 
Regulations, where any member of the United States Forces in Aus- 
tralia is arrested or detained on a charge of having committed an offence 
against the law of the Commonwealth or of any State or Territory of the 
Commonwealth, the appropriate officer of the United States Forces 
shall be notified and, if he so requests, the member shall be handed over 
to him and shall thereupon cease to be subject to the jurisdiction of the 
criminal courts in Australia, and the appropriate naval or military 
court constituted in accordance with the law of the United States of 
America applicable to the United States Forces in Australia may exer- 
cise in relation to the member such powers as are conferred upon it by 
that law. 

The above quotation shows that the United States forces in Australia 
have, in every case in which they care to ask for it, exclusive jurisdiction 
over their own personnel. From an Associated Press dispatch from Can- 
berra of May 27, 1942,5 the date of issue of the amendatory order, it ap- 
pears that the Australian Ministry was questioned about the matter on the 
floor of the House of Representatives of that Commonwealth; and that Mr. 
Curtin, the Premier, answered as follows: 

Having regard for the practice we ourselves insisted on for years— 
that members of the Australian Imperial Force serving in other coun- 
tries should be adjudged by the law of this land and under the authority 
of our commanding officer—this regulation is entirely consistent with 
the development of policy governing the matter. 


News dispatches have told of the trial in Melbourne in July by a general 
court-martial of the United States Army of Private Edward J. Leonski, 
Signal Corps, United States Army, for the murder of three Australian 
women, of his conviction, and of the imposition by the court of the death 
sentence. 

There are also American forces in considerable number in the United 
Kingdom of Great Britain and Northern Ireland. Before the United States 
entered the war, the British Parliament passed the Allied Forces Act, 1940. 
Notwithstanding the encomiums of English judges on the opinion of Chief 
Justice Marshall in the case of The Exchange, supra, the draftsman of that 


53 No. 302, 1941. % Statutory Rule No. 241, 1942. 
5% Evening Star, Washington, D. C., May 27, 1942. 3 & 4 Geo. 6, c. 51. 
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Act appears to have overlooked or disregarded it, as well as the views of 
authoritative English writers on international law and the agreement be- 
tween his own country and France during the World War, all recognizing the 
exclusive jurisdiction of the courts-martial of visiting forces over the person- 
nel of those forces. The Act begins, Section 1(1), as follows: 

1.—(1) Where any naval, military, or air forces of any foreign Power 
allied with His Majesty are for the time being present in the United 
Kingdom or on board any of His Majesty’s ships or aircraft, the naval, 
military and air force courts and authorities of that Power may, subject 
to the provisions of this Act, exercise within the United Kingdom or on 
board any such ship or aircraft in relation to members of those forces, 
in matters concerning discipline and internal administration, all such 
powers as are conferred upon them by the law of that Power. 


A mere legislative recognition by the Parliament of Great Britain of the 
right of courts-martial of foreign forces in Great Britain to function, in 
accordance with the principle of international law above mentioned, would 
be unobjectionable to any other country and might be advantageous from the 
British standpoint; but the language of the Act shows that subsection 1(1) 
is something quite different. That subsection itself, above quoted, says 
that foreign courts-martial may function in England ‘“‘subject to the provi- 
sions of this Act.’’ In other words, the foreign court-martial may function 
in so far as the British Act of Parliament authorizes or allows it to do so. 

Subsections 2(2) and 2(3) also speak of the courts-martial of the visiting 
forces having jurisdiction ‘‘by virtue of the foregoing section,” t.e., Section 1, 
showing that it is the theory of the Allied Forces Act that foreign courts 
operate in Britain by authority of that Act, that it is a delegation of power to 
them. This view is believed to be unsound. The courts-martial of the 
armed forces of any nation derive each and all their powers from the laws 
of that nation, and can accept no grant of power from any other. 

Section 2(1) of the Act expressly recognizes the concurrent jurisdiction of 
British civil courts over the personnel of visiting forces, and is therefore in- 
consistent with the well-established principle of the exclusive jurisdiction of 
the courts-martial of the visiting forces. Section 2(3) of the Act says that 
the courts-martial of visiting forces shall not have jurisdiction of certain 
cases. No nation can admit that another shall tell it that it may not try its 
own soldiers before its own courts-martial in certain cases. 

It is, therefore, not surprising that, as soon as it was foreseen that United 
States forces would be sent to the British Isles, negotiations were begun 
between the two governments as to the status of those forces. After con- 
siderable discussion, the British Government agreed that the United States 
should have exclusive jurisdiction over the personnel of its own forces, 
whether on duty or off, and whether within their own quarters or without. 
That agreement has been embodied in an exchange of diplomatic notes, 
dated July 27, 1942, and in an Act of Parliament approved by the King 
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August 6, 1942.57. The notes are printed in the schedule annexed to the Act. 
The notes and the Act recognize to the fullest degree the exclusive jurisdic- 
tion of the courts-martial of the United States over our soldiers and sailors. 
Section 1 (1) provides: 

1.—(1) Subject as hereinafter provided, no criminal proceedings shall 
be prosecuted in the United Kingdom before any court of the United 
Kingdom against a member of the military or naval forces of the United 
States of America: 

Provided that upon representations made to him on behalf of the 
Government of the United States of America with respect to any par- 
ticular case, a Secretary of State may by order direct that the provisions 
of this subsection shall not apply in that case. 


The British note speaks of ‘“‘the very considerable departure which the 
above arrangements will involve from the traditional system and practice of 
the United Kingdom.” In the debate in the House of Commons, members 
referred to the bill as a ‘‘striking innovation” and as being ‘‘of a completely 
revolutionary character.’’5® The Act does not deserve such description. 
As has been shown, substantially all the authorities and precedents support 
it, including the precedent of the exclusive jurisdiction exercised by the 
British Army over its personnel in France during the first World War, and 
the like exclusive jurisdiction conceded in fact to our forces over their per- 
sonnel by Great Britain during the first World War, though that concession 
was not embodied in a formal exchange of notes. Since the passage of the 
Act, the newspapers have carried an account of the trial and acquittal by 
court-martial of the United States Army of an American soldier tried for 
rape of an Englishwoman. 

It goes without saying that it is the right and duty of the government of 
the host country to make sure that the persons and property of its nationals 
are effectively protected against crimes by members of the visiting forces, 
and that the latter’s immunity from prosecution in the local courts is not used 
as a cloak to enable them to commit such crimes with impunity. In the sev- 
eral expeditionary forces which the United States sent to friendly foreign 
countries in the first World War and in others, the military and naval officers 
in command have always been ready to prosecute before their own courts- 
martial any member of their own forces against whom the local authorities 
(or any individual national of the host country) presented prima facie evi- 
dence of having committed a crime or offense. In his note to the British 
Secretary of State for Foreign Affairs, dated July 27, 1942, the American 
Ambassador at London wrote: 


In order to avoid all doubt, I wish to point out that the Military and 
Naval authorities will assume the responsibility to try and on conviction 


575, & 6 Geo. 6, c. 31. 
58 Parliamentary Debates, House of Commons, Official Report, Aug. 4, 1942, Vol. 382, 
pp. 902, 910. 
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to punish all offences which members of the American Forces may be 
alleged on sufficient evidence to have committed in the United Kingdom. 

What does the foregoing survey show to be the legal situation of friendly 
foreign armed forces? It shows, in the first place, by substantial unanimity 
of opinion among judges and writers on international law, and according to 
many international agreements, that the invitation or permission of the 
host country to enter its territories carries with it, at least unless clearly 
denied, an implied exemption or immunity of the personnel of visiting forces 
from the jurisdiction of the local courts and a consent to the functioning 
of the courts-martial of such forces. In other words, the permission to enter 
carries with it an implied but none the less clear and definite consent to the 
exclusive jurisdiction over such forces of their own courts-martial. 

The only question in doubt is how far such immunity from the local courts 
extends. In the first place, does it follow the visiting soldier at all times 
and in all places while he is within the host country, or only part of the time 
and in some places? In its negotiations with the United States during the 
first World War, the British Government began by admitting the extra- 
territoriality of United States troops ‘‘within the limits of the quarters 
occupied by them.” © Lawrence, in the passage already quoted, says that 
the visiting troops would not be amenable to local law, but would be under 
the jurisdiction and control of their own commanders, ‘‘as long as they re- 
mained within their own lines or were away on duty, but not otherwise.” 
Oppenheim, in the paragraph previously quoted, says that the exemption 
from the local courts “‘applies only in case the crime is committed, either 
within the place where the force is stationed, or in some place where the 
criminal was on duty; it does not apply, if, for example, soldiers belonging to 
a foreign garrison of a fortress leave the rayon of the fortress, not on duty 
but for recreation and pleasure, and then and there commit a crime.” 

On the other hand, neither the other writers on international law nor Chief 
Justice Marshall in his opinion in the case of The Exchange make any excep- 
tions based upon whether the soldiers are on or off duty, or are within or 
without their own camps. None of the several international agreements 
which have been mentioned makes any such distinction, except that between 
the United States and Great Britain respecting the leased bases in British 
possessions in the Western Hemisphere. 

The objection to the distinction is that, under the conditions of modern 
warfare, it becomes illusory. There no longer exists such a situation as 
that of which Professor Oppenheim spoke, of soldiers belonging to a foreign 
garrison leaving ‘‘the rayon of the fortress.” There were millions of Ameri- 
can and British soldiers in France during the first World War. The majority 
of them were not in separate camps or reservations, but were quartered in 
every village, often in the houses of the inhabitants, as this writer was on 
many occasions. That the situation is substantially the same in the present 
59 Foreign Relations of the United States, 1918, Supp. 2, p. 733. 
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war is shown by the following quotation from the syndicated column of Ernie 
Pyle, written from ‘‘Somewhere in Northern Ireland”’:® 

. . . there is no such thing over here as an immense camp of thou- 
sands and thousands of men like the camps back home. Anything more 
than a few hundred in one camp is unusual here. 

The troops are dispersed all around Northern Ireland, usually in quar- 
ters formerly occupied by the British. Altho most of the troops are 
living in small camps, in Nissen huts, not all of them are. Others live 
in every conceivable way. They live in old mills, in castles, in barns, 
in private homes, and what not. 

To say that the visiting soldier who lives under such conditions loses his 
immunity when he steps outside of the house in which he is billeted would 
make that immunity meaningless and nugatory, and defeat the very purpose 
which brought it into existence. Nor is the distinction between “‘on duty” 
and ‘‘off duty” more helpful. In modern warfare, that distinction also 
fades out. In these days of bombing from the sky, the members of an anti- 
aircraft battery may have to jump to their guns at any moment, the pilot of 
a plane may be called upon to take off at any time, and the infantryman 
must always be prepared to repel paratroops or commandos. Any of these 
things may happen when he is walking in the town square with his “girl 
friend”’ or drinking beer in the inn; and, in a broad but nevertheless accurate 
sense, he is always on duty. 

Let us carry the matter a bit farther. Suppose foreign allied troops are in 
a country where fighting is going on. A column on the march to battle is 
halted and the men are allowed to break ranks and relax for a few moments. 
May a soldier who then enters a tavern and gets into a fight with a villager 
be held by the town constable for trial at the next assizes, because the of- 
fense was committed outside of his quarters and when off duty? No captain 
in any army would permit a man to be taken from his company at such a time 
for such a reason. 

It is noteworthy that, in the one international agreement which accepted 
the view of Lawrence and Oppenheim, the facts more closely resembled the 
now obsolete situation which they had in mind. In the bases leased by 
Great Britain to the United States, our troops are not scattered through the 
villages and over the countryside, or billeted on the inhabitants. There, 
there is in substance a foreign garrison of a fortress, to use Oppenheim’s 
expression. In each colony one or more tracts, accurately described by 
metes and bounds and usually of considerable extent, have been leased to 
the United States for 99 years. It is within those leased areas only that 
the soldier or sailor normally performs his duties and is quartered. Further- 
more, those bases are so far from the enemy countries that they are relatively 
free from danger of bombing or invasion by paratroops or commandos. The 
soldier or sailor may, therefore, well submit to some change in his status when 
he leaves the leased area for pleasure. 

6° Washington News, Aug. 6, 1942. 


JURISDICTION OVER FRIENDLY FOREIGN ARMED FORCES 561 


It may be concluded, however, that in the absence of an agreement provid- 
ing otherwise, such as that made with respect to the leased bases, the exemp- 
tion of visiting forces from the jurisdiction of local courts is not limited to 
offenses committed in their own camps or quarters or when on duty, but 
exists at all times and in all places within the country which has invited or 
permitted the foreign troops to enter its borders. 

The next question is whether the immunity of the visiting soldier or sailor 
extends to civil suits. In his opinion in the case of The Exchange, already 
quoted, Chief Justice Marshall referred to a waiver of “all jurisdiction” 
over visiting troops. In Coleman v. Tennessee, supra, the Supreme Court 
said that the soldier in a friendly foreign country is exempt from the ‘civil 
and criminal jurisdiction of the place.’”” The above phrase was repeated with 
approval in Dow v. Johnson, supra. The view of the Supreme Court of the 
United States seems clearly to be, therefore, that the visiting soldiers or 
sailors are exempt from the civil as well as the criminal jurisdiction of the 
host country, 7.e., they may not be sued civilly in its courts. In passages 
already quoted, Wheaton and Birkhimer refer to exemption from the “civil 
and criminal jurisdiction of the place.” On the other hand, in the quota- 
tions hitherto made, Hall and Hyde refer to “‘offenses,’”’ Oppenheim to 
‘“‘crime,”’ Clunet to “‘conseils de guerre” and ‘“‘infractions,’’ Van Praag to 
“affaires pénales,’”’ and the Bustamante Code to ‘“‘penal laws,” all expres- 
sions indicating that the visiting soldier is exempt from the criminal juris- 
diction of the host state; but it is impossible to say whether those learned 
authors intended to hold that he is not exempt from civil suit, or whether the 
question of civil liability had not occurred to them. 

In the passage already quoted from the agreement made between France 
and Great Britain during the first World War, the two countries recognized 
“the exclusive competence of the tribunals of their respective armies.” 
The agreements between the United States and France and between the 
United States and Belgium use almost identical language. Those expres- 
sions standing alone are broad enough to cover civil suits against visiting 
soldiers; but in each case they are followed by other passages relating to 
“infringements”? (probably an inaccurate translation of the French word 
‘‘infractions’’) or ‘‘ offenses,” which indicate that the draftsmen of the agree- 
ments had criminal jurisdiction mainly, if not exclusively, in mind. So far 
as is recalled by the present writer and other officers of the United States 
Army who were in a position to know of it if that occurred, no civil suit was 
brought against any member of the American Expeditionary Forces in a 
British or French court during the first World War. 

There is a practical reason against extending immunity so far. As has 
been said, the government of the host country is entitled to demand that 
the immunity which its visitors enjoy be not used as a cloak to enable them 
to commit crimes against its nationals with impunity. This may be easily 
prevented by prompt and adequate punishment of such offenders by the 


a 
{ 
4 


562 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


courts-martial of their own forces. But the government of the host country 
is also entitled to demand that immunity from civil suit on the part of the 
members of the visiting forces be not used by them as a cloak to enable them 
to escape paying their just debts to nationals of the host country. Though 
the ancient High Court of Chivalry, composed of the Lord High Constable 
and the Earl Marshal of England, had civil as well as criminal jurisdiction 
over military men, that court has not sat since the reign of Queen Anne; * 
and modern courts-martial, neither in the British service, nor in our own, nor 
in any other of which this writer is aware, have any jurisdiction of civil suits 
against military personnel. The only thing that a court-martial can do in 
such a matter is to punish a soldier for bringing discredit on the military 
service by dishonorably failing to pay his debts, in violation of the 96th 
Article of War;® or, if the debtor is an officer, for conduct unbecoming an 
officer and a gentleman in failing to do so, in violation of the 95th Article.” 
Such action is not infrequently taken, but it benefits the creditor only in so 
far as the fear that it may be taken impels the debtor to pay up. The court- 
martial can only impose a sentence; it can not give a judgment ordering the 
debtor to pay his creditor, levy on his goods, or attach his pay. And puni- 
tive action may be taken only if the debt be undisputed. Neither a court- 
martial, nor the debtor’s commanding officer, nor any other military author- 
ity has jurisdiction to decide whether a disputed debt is or is not legally owed; 
and still less has any of them authority to adjudicate an unliquidated claim 
sounding either in contract or tort.“ 

An officer or soldier of the visiting forces may make purchases on credit at 
a store in the town where he is quartered, and fail to pay for them. If his 
own government does not furnish him quarters and subsistence, but pays 
him an allowance in lieu thereof and expects him to provide for himself, he 
may run up a bill with his landlady and fail to pay it. He may negligently 
or intentionally injure a national of the host state or the national’s property. 
Another class of civil controversy which unfortunately often arises during 
military occupations is the question of paternity. An unmarried woman 
of the host country may charge that a soldier of the visiting army is the 
father of her child and should support him. The alleged debtor or defendant 
may contend that he has a good defense in each of the cases supposed. 
If he is clothed with immunity protecting him from civil suit in the local 
courts, there is no tribunal whatever in which, as a practical matter, he may 
be sued and the case decided according to law. Such a situation may con- 
stitute a serious wrong to the nationals of the host state, of which its govern- 
ment may justly complain. 

® Winthrop, Military Law and Precedents, original p. 49, reprint p. 46; this author, “The 
Army Court-Martial System,” loc. cit., p. 318. 

#10 U. S. Code, 1568; Manual for Courts-Martial, U. 8. Army, 1928, par. 152b. 

& 10 U. 8. Code, 1567, Manual for Courte-Martial, U. S. Army, 1928, par. 151. 


* Manual for Courts-Martial, U. S. Army, par. 152b; Digest of Opinions of The Judge 
Advocate General, U. 8. Army, 1912, p. 510, pars. VIII A 1 and 2. 
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Is there any way to reconcile the antinomy between the necessity that a 
military commander in war have complete and exclusive control of his men 
and the necessity that those men pay their just debts and obligations to the 
people of the country whose guests they are? Of the litigated cases in which 
the status of visiting forces has been in issue, The Exchange, Dow v. Johnson, 
and Tucker v. Alexandroff, supra, were civil and not criminal proceedings. 
The Casa Blanca case was an international arbitration, which, if it had been 
before a national and not an international court, would have been a civil and 
not a criminal proceeding. The Exchange case involved the right to control 
a public armed vessel of a friendly foreign sovereign. The Alexandroff and 
Casa Blanca cases involved the right to control the person of a visiting sailor 
or soldier. Dow». Johnson was a suit against an army officer with the ob- 
ject of holding him personally liable for acts done in the line of his official 
duty. All the cases held that the soldier or sailor concerned was subject 
to the exclusive control of the officers and tribunals of his own country. 

The foregoing cases point a way out of the difficulty. It is believed that, 
in the first place, the courts of the host country ought not to take jurisdiction 
of any civil suit tending to control the person of the visiting soldier or sailor. 
In order that the military duties, to discharge which he came to that country, 
may be promptly and efficiently performed, his person must at all times 
be within the exclusive control of his own commanding officer. Fortu- 
nately, arrest or imprisonment for debt is obsolete in Great Britain, the 
United States, and in most, if not all, other countries; but a court may still 
commit for contempt. No such committal ought to be permitted of a mem- 
ber of the visiting forces. 

But, further than that, no suit should be entertained which even questions 
that complete control which the commanding officer ought to have over the 
persons of the members of his command, such as a petition for habeas corpus. 
No self-respecting nation would allow the courts of another, even though 
friendly, country to inquire into the validity of the enlistment or induction 
of one of its soldiers, or the legality of his confinement in its own guardhouse. 
Merely to permit such an inquiry to be carried on would be destructive of 
discipline and an affront to the ally to whose forces the soldier belongs. Our 
own State courts may not make such an inquiry,® and still less ought a for- 
eign court to be allowed to do so. 

It goes without saying that the arms and equipment of the visiting soldier 
or sailor are not subject to the process of the local courts. Usually they are 
the property of his country, and the property of a friendly foreign nation in 
the possession of its agents is immune to interference by the courts of the 
place. Even if any arms or equipment should be the personal property of 


*% Tarble’s Case, 13 Wall. 397. 

* Vavasseur v. Krupp, L. R. 9 Ch. D. 351; The Parlement Belge, L. R. 5 P. D. 197; King- 
dom of Roumania v. Guaranty Trust Co., 250 Fed. 341; Mason ». Intercolonial Ry. Co., 197 
Mass. 349, 83 N. E. 876. 
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the soldier, they are required for his use in the public service of his country, 
and ought to be exempt on the clearest grounds of public policy. 

Neither ought the visiting soldier’s pay to be subject to attachment or 
garnishment by a court of the host country. The pay of one of our soldiers 
or sailors may not be attached by our own courts.’ A fortiori a foreign 
court should not be allowed to do so.** Such an attachment would in effect 
be a suit against a friendly foreign nation, and an interference by the court 
of the host country with money which is the property of another nation and 
with the official duties which the paymaster is directed by the statutes of his 
own country and the orders of his superiors to perform. No nation will 
tolerate such interference. From the standpoint of the soldier’s military 
efficiency, which is the determining consideration in time of war, nothing 
could be worse than a total stoppage of his pay. 

It is also quite clear that no civil suit should be entertained by any court of 
the host country against an officer, soldier, or sailor for any act or omission 
in the line of his duty. The agreements between Great Britain and Iraq 
and between Great Britain and Egypt, already cited, provide for such im- 
munity. Inso acting or failing to act, he is the representative of his country, 
and the suit would be in substance a suit against it. Congress has passed 
acts setting up machinery for the payment of claims against the United 
States by nationals of foreign countries arising out of the operations of our 
forces therein.*® If the state to which the visiting forces belong should have 
no such legislation, or if a particular claim should be outside its scope, the 
claimant should present his claim through diplomatic channels. 

Furthermore, no civil suit against a visiting soldier or sailor should be 
brought to trial, or a default judgment rendered against him, at a time and 
place when it is impracticable for the soldier or sailor to appear and defend 
the same because of his military duties, which in time of war must come first. 
The members of the visiting forces ought to have the same sort of protection 
as is afforded to our own personnel by the Soldiers’ and Sailors’ Civil Relief 
Act.7° 

Subject to the foregoing exceptions and limitations, it is believed that civil 
suits against members of the visiting forces ought to be allowed, though no 
specific authority can be cited in support of that view. To that extent, the 
theory of total immunity of the visiting soldier should yield to the practical 
necessity for a tribunal which can pass upon disputed civil liabilities of the 
visiting soldier, and the nation to which the visiting troops belong should 
waive the exemption to which in strict law they may be entitled. 


67 Buchanan v. Alexander, 4 How. 20. 

68 See Kingdom of Roumania v. Guaranty Trust Co. and Mason ». Intercolonial Railway 
Co., supra. 

* Acts of Apr. 18, 1918, 5 U. 8. Code, 210; July 1, 1918, 34 U. S. Code, 600; Jan. 2, 1942, 
55 Stat. 880. 

7° Act of Oct. 17, 1940, 54 Stat. 1178, 50 U. 8. Code 501 et seg. 
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It may be argued that a right to sue so limited will be valueless. Is that 
true? At least a forum is provided where the legal existence and validity 
of the debt may be adjudicated. If the decision is for the plaintiff, the mat- 
ter becomes res judicata in his favor and he may sue on the judgment in a 
court of the debtor’s home country. But the creditor has a more practical 
remedy, and one nearer at hand, if the debtor be an American soldier. Our 
War Department holds that when a debt has been reduced to judgment, it is 
no longer open to dispute by the soldier debtor; and his continued failure to 
pay it, in so far as his means allow, constitutes conduct bringing discredit 
upon the military service, for which he may be tried and punished by 
court-martial.” 

In paragraph 7 of his note of July 27, 1942, the British Secretary of State 
for Foreign Affairs stated that, though the arrangements in regard to Ameri- 
can forces in the United Kingdom are not dependent upon a formal grant of 
reciprocity, it would be agreeable if the American Ambassador were to in- 
form him that the Government of the United States would take all steps in 
its power to insure to British forces in the United States a like position. The 
American Ambassador did not answer the foregoing further than to say that 
““my Government agrees to the several understandings which were raised in 
your note.”’ There are a few British troops in the United States. The 
question is therefore presented—What is their legal status? If one of them 
should commit a crime or misdemeanor, what court would be entitled to try 
and punish him? 

It is submitted that the United States should allow full reciprocity on this 
subject, that is to say, the United States should concede to Britain the same 
exclusive criminal jurisdiction over the personnel of British armed forces on 
United States soil as Britain has conceded to us. From the exchange of 
notes, it is to be inferred that the Department of State is willing to do so. 
But the more serious question is, will American courts, State and Federal, 
recognize the agreement embodied in the exchange of notes and hold them- 
selves to be without jurisdiction over offenses committed by personnel of 
British forces who are in this country with the permission of our Govern- 
ment? 

If the agreement were in the form of a treaty by which each nation con- 
ceded to the other exclusive jurisdiction over that other’s military and naval 
personnel on its soil, there would be no doubt. As treaties are, pursuant to 
Article VI of the Constitution, ‘‘the supreme law of the land; and the judges 
in every State shall be bound thereby, anything in the Constitution or laws 
of any State to the contrary notwithstanding,’”’ such a treaty would be bind- 
ing on both the Federal and State courts.” 

Is a treaty necessary in order that the courts, Federal and State, shall be 

1 Dig, Op. J.A.G.,.1912, p. 879, par. V; ibid., 1912-40, par. 454 (46). 

7 Ware v. Hylton, 3 Dallas, 199, 236; Worcester v. Georgia, 6 Peters 515, 561; Hauenstein 
v. Lynham, 100 U. 8. 483. 
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bound to give up jurisdiction over British military and naval personnel to 
their own courts-martial? The question should be answered in the negative. 
The agreement by exchange of notes may not be binding upon our courts, 
but international law is a part of the law of the United States and is binding 
upon them.”* 

In The Schooner Exchange v. McFaddon, Coleman v. Tennessee, and 
Dow »v. Johnson, all previously discussed herein, the Supreme Court of the 
United States said in the most positive language that the courts-martial of 
foreign troops permitted by the government of the host country to enter its 
territory have jurisdiction over the personnel of their own forces, to the ex- 
clusion of the local courts. Those cases, it will be noted, do not depend upon 
any treaty or exchange of diplomatic notes, but upon the view that the ex- 
emption of friendly foreign troops from the jurisdiction of the courts of the 
nation in which they are is a principle of the unwritten law of nations. It is 
of course impossible to foretell with mathematical accuracy how a court will 
decide any case; nevertheless there can be little doubt that any Federal 
court, before which the like question should come, would follow three deci- 
sions of the Supreme Court of the United States, one of them from the pen of 
the illustrious Marshall. Unless the court should disregard those opinions, 
it would be obliged to hold, without regard to the exchange of notes, that 
British military personnel forming part of an organized force entering the 
United States with the consent of our Government are exempt from the 
jurisdiction of the courts of the United States. 

A case arising in a State court ought to be decided the same way, and 
probably would be if the above decisions were brought to the attention of 
the court. It is, however, possible that one or more judges of inferior courts 
sitting under the authority of a State, such as city police courts or rural jus- 
tices of the peace, unskilled in matters of international law, might in the first 
instance undertake to assert their jurisdiction over such British personnel 
brought before them charged with an offense, and might even convict and 
sentence such personnel. If the Department of State should make public 
announcement that, in its view, the personnel of British armed forces per- 
mitted by this Government to enter the United States are subject to the jur- 
isdiction of their own courts-martial only and exempt from that of courts of 
the United States and the several States; and if the Department of Justice 
should follow the example set in the case of The Exchange, and direct the ap- 
propriate United States attorney to file a suggestion, as was done in that 
case, that the case before the court is within the exclusive competence of a 
British court-martial, the likelihood of such a conviction would be still further 
diminished. Even if such a conviction should take place in a police court or 
before a justice of the peace, it should be reversed and the sentence set aside 
by the proper appellate court upon such a suggestion by the United States 
attorney and upon the three cases above mentioned being cited. 

% The Paquete Habana, 175 U. 8. 677, 700. 
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It is concluded that the general principle is abundantly established by 
reason, authority, and precedent, that the personnel of the armed forces of 
Nation A, in Nation B by the latter’s invitation or consent, are subject to 
the exclusive jurisdiction of their own courts-martial and exempt from that 
of the courts of B, unless such exemption be waived. That principle has 
already been expressly recognized by several of the United Nations. Its 
recognition by all of them, by means of formal agreement or otherwise, will 
contribute greatly to the military efficiency of friendly troops on the soil of 
an ally and will help win the war. 
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GOVERNMENTS AND AUTHORITIES IN EXILE* 


By F. E. OpPpENHEIMER 
Member of the Inner Temple, London 


The governments-in-exile present new problems created by the special cir- 
cumstances of this war. During World War I, belligerent occupation played 
an important réle. Disregarding smaller incidents, the following occupa- 
tions may be mentioned: that of Belgium and parts of France by German 
troops; parts of White Russia by Austro-Hungarian troops; of Serbia and 
Macedonia by German, Austro-Hungarian and Bulgarian troops; of Ru- 
mania by German, Austro-Hungarian and Bulgarian troops; of parts of Italy 
by Austro-Hungarian and German troops; of parts of Austria by Russian 
troops; of parts of Alsace-Lorraine by French troops; and of Palestine by 
British troops. As a result of the invasion of its territories the Belgian 
Government exercised its functions in Sainte-Adresse, France, and the 
Serbian Government in Corfu, Greece, but it is not known that the activity 
of these sovereignties-in-exile has raised any significant legal problems.! 
Since 1940 an increasing number of governments have been forced to flee 
their homelands in the face of hostile armed forces and have been invited by 
the British Government to establish themselves in the United Kingdom. 
We have now a “Miniature Europe” in London.? There are at present 
eight foreign governments in England: Belgium, Czechoslovakia, Greece, 
Luxembourg,? The Netherlands, Norway, Poland and Yugoslavia. 


STRUCTURE AND RECOGNITION OF GOVERNMENTS-IN-EXILE 


The chief executive of these governments is a Queen in the case of The 
Netherlands, a King in the case of Greece, Norway, and Yugoslavia, a Grand 
Duchess in the case of Luxembourg, and a President in the case of Czecho- 
slovakia and Poland. Belgium marks an exception; constitutionally it is a 
monarchy, but King Leopold surrendered on May 28, 1940, to the Germans 
and is now a prisoner living under German belligerent occupation. 


* The term “‘exiled”’ or “refugee” government—although well-known today —is not very 
appropriate since it does not express clearly that such government is the only de jure sov- 
ereign power of the country, the territory of which is under belligerent occupation, but no 
better term has yet been coined. ‘‘ Authority” is used in the English war legislation as re- 
ferring to the Free French. — 

1 See Le refuge du Gouvernement National al’ Etranger, by Andrée Jumeau, Aix-en-Provence, 
France (1941), dealing with the events of the last war, reviewed in this Journat, Vol. 36 
(1942), p. 346. 

This expression was used by the Under Secretary of State for Foreign Affairs in the House 
of Commons (369 Parliamentary Debates, 1940-41, p. 329). 

* The Government of Luxembourg is partly in Montreal (Canada) and partly in London 
(England), but both the Grand Duchess and the Prime Minister are in Canada. 
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The cabinets of the governments-in-exile consist of Prime Ministers and a 
varying number of other ministers, in particular, of foreign affairs, eco- 
nomics, interior, justice, labor and war. Moreover, to emphasize the demo- 
cratic character of their governments, Belgium, Czechoslovakia and Poland 
have created a ‘“‘national council” as a substitute for a parliament, composed 
of members of the legislative bodies of their countries who had managed to 
come to England.‘ 

With the exception of Belgium, Czechoslovakia and Poland, the sovereign- 
ties continue to function in London without undergoing any material changes 
in their governments. The local authorities established in the territories 
under belligerent occupation and exercising administrative activities under 
the control of the occupying Power do not enjoy sovereignty. Under the 
circumstances the recognition of the governments in England of Greece, 
Luxembourg,’ The Netherlands, Norway and Yugoslavia does not call for 
any comment. 

As far as Belgium is concerned, the capture of the King did not create any 
serious constitutional problems. According to Article 82 of the Constitution 
of February 7, 1821,° as amended, the cabinet of ministers have to assume 
supreme executive power if the King is unable to govern. True, the minis- 
ters are bound to convene the House of Representatives and the Senate and 
to leave it to the decision of the united legislative chambers to provide for a 
regency; but in view of the belligerent occupation it is impossible for the two 
houses to function. While this emergency obtains, the powers of the King 
are vested in the Belgian Prime Minister and the other members of the 
cabinet. 

In respect to Poland, the President of the Republic acting at the time of the 
invasion in September, 1939, Professor Ignacy ModScicki, resigned after the 
hostile army forced him to leave his capital. But before he crossed the 
frontier to Rumania he designated ‘as his successor the present chief execu- 
tive, Monsieur Wladyslaw Raczkiewicz. The nomination of the successor 
President was made by presidential decree on September 17, 1939, given at 
Kutx (Poland) in the exercise of the powers laid down in the Polish Constitu- 
tion of April 23, 1935,7 and was duly published in the Polish Official Gazette. 

4 See, for Belgium, the Conseil Consultatif du Gouvernement created on March 4, 1942 (Moni- 
teur Belge (London), No. 5, 1942, at p. 82); for Czechoslovakia, the “State Council” as pro- 
vided in the presidential decree published on July 21, 1940, in Czechoslovak Official Gazette, 
1940, No. 1; and for Poland, the “Polish National Council” established on Dec. 9, 1939, as 
an advisory body of the President of the Republic and the government (Polish Official 
Gazette, No. 104, dated Dec. 11, 1939). 

5 See the remarks made by the Minister of Luxembourg when presenting his credentials 
to the President on Nov. 8, 1940, III Dept. of State Bulletin, Nov. 9, 1940, p. 408. 

* Art. 82 translated into English reads: “If it is impossible for the King to govern, the 
ministers, after having established this impossibility, convene immediately the legislative 
bodies. The joint houses provide for the guardianship and the regency.” 

7 Art 24 of the Constitution of April 23, 1935, provides: In case of a war the President has 
to designate his successor by special act published in the official journal of the government if 
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The present Prime Minister, General Sikorski, and the Ministers of his 
cabinet were appointed by the new President of the Republic, all in ac- 
cordance with the constitution.* Hence the continuity of the Polish Re- 
public is preserved.® 

The reconstitution of the Republic of Czechoslovakia encountered the most 
serious difficulties. Indeed the political situation was more complicated 
than that which President Masaryk had to face in 1917 and 1918.'° It is 
well known that as a result of the Munich agreement of September 29, 1938," 
Dr. Edward Bene3 had to resign as President of the Republic and his succes- 
sor, Dr. Hacha, had to “‘consent to place the destiny of the Czech people and 
country with confidence’ in the hands of the Fuehrer of the German Reich.” 
Czechoslovakia was dissolved into a Protectorate of Bohemia and Moravia ® 
and a State of Slovakia.“ However, not only the British Government pro- 
tested against the changes effected in Czechoslovakia by German military 
action,” but also the United States State Department refused to recognize 
any legal basis for the status announced by the German Reich according to 
the terms of the decree of March 16, 1939.% Consistent with this policy, 
soon after the outbreak of the war on October 2, 1939, the Minister for 


the presidency becomes vacant prior to the conclusion of the peace. The successor Presi- 
dent remains in office until the expiration of three months after the conclusion of the peace. 
The decree nominating the new President was promulgated in the Monitor Polski, No. 214- 
217, published in Paris on Sept. 29, 1939. 

8 Art. 12 of the Polish Constitution authorizes the President to appoint the Prime Minister 
and on the latter’s recommendations the other ministers. See the exchange of notes be- 
tween the Secretary of State, Cordell Hull, and the Ambassador of Poland, Count Jerzy 
Potocki, dated Sept. 30 and Oct. 2, 1939, and the statement by the Secretary of State, Oct. 
2, 1939, that the “United States continues to regard the Government of Poland as in exist- 
ence in accordance with the provisions of the Constitution of Poland.” 

* See also IV Dept. of State Bull., March 6, 1941, p. 209 (psesentation of credentials by 
the new Ambassador of Poland, Jean Ciechanowski). 

1° See “‘ La position internationale de la Tchécoslovaquie,’’ by Rene Cassin, in Czechoslovak 
Yearbook of International Law (London), 1942, pp. 60, 62. 

11 Cf. “The Munich Settlement and International Law,” by Quincy Wright, this Journat, 
Vol. 33 (1939), pp. 12-31. The official text is published in Reichsgeseteblatt, Pt. II, 1938, 
p. 853. 

% Declaration of March 15, 1939, signed in Berlin by Adolf Hitler and his Minister for 
Foreign Affairs, von Ribbentrop, as well as Dr. Hacha and his Minister for Foreign Affairs, 
Dr. Chvalkovsky, pubiished in IX Zeitschrift fur auslandisches offentliches Recht und Vol- 
kerrecht, No. 2 (July 1939), p. 506. 

8 Cf. the decree of March 16, 1939, published in Reichsgesetzblat, Pt. I, p. 485, by which 
the “Protectorate of Bohemia and Moravia” was constituted as belonging to the territory 
of the ‘‘Great German Reich” (Gross Deutschland). 

4 The treaty signed in Vienna on March 18, 1939, and in Berlin on March 23, 1939, by 
which the “State of Slovakia placed itself under the protection of the German Reich” is 
published in Reichsgesetzblatt, Pt. II, p. 606. 

6 Parliamentary Debates, House of Lords, Vol. 112, p. 312. 

6 20 Dept. of State Press Releases, 1939, No. 495, contains the text of a note from the 
Acting Secretary of State to the German Chargé d’affaires under date of March 20, 1939. 
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Czechoslovakia in Paris was authorized to form a Czechoslovak Army on 
French soil, and on December 20, 1939, the British Government recognized 
the Czechoslovak National Committee constituted under Dr. E. Bene’ as 
being qualified to represent the Czechoslovak peoples.!’7. The next step was 
that the British Foreign Secretary agreed on July 21, 1940, to enter into rela- 
tions with the ‘‘ Provisional Czechoslovak Government” established by the 
Czechoslovak National Committee to function in England.'* Finally, on 
July 18, 1941, full recognition was accorded to the Czechoslovak Government 
and an envoy accredited to Dr. Bened as President of the Republic.!® The 
Department of State, while recognizing Czechoslovakia, accords its govern- 
ment a “provisional” character as evidence in the Mutual Aid Agreement 
concluded July 11, 1942.2° The attribute “provisional” seems to indicate 
that the recognition by the United States Government is not absolute and 
irrevocable. This qualification may be due to the fact that, unlike the other 
sovereignties-in-exile, the Czechoslovakian Government was not constituted 
with the approval of its national assembly, the Chamber of Deputies and the 
Senate." However this may be, this government enjoys the same privileges 
as the other governments in London. Thus Anthony Drexel Biddle, Jr., is 
American Ambassador in London to the four countries of Belgium, The 
Netherlands, Norway and Poland, and Minister to the three countries of 
Czechoslovakia, Greece and Yugoslavia. No doubt it is a unique event in 
diplomatic history that an envoy has been accredited simultaneously to seven 
nations. 

The recognition of the governments in London after the invasion of their 
countries in Europe is clearly in accord with the old and well established 
principle of international law that belligerent occupation does not affect the 
sovereignty of the occupied state. The occupying Power is not successor to 
the lawful sovereign in the occupied territory but is a government based on 
force exercised as a war measure.” To refuse such recognition would also be 
contrary to the spirit of the Covenant of the League of Nations and to the 
principles of the Briand-Kellogg Pact that war is outlawed as an instrument 


17 Parl. Deb., H. L., Vol. 356, p. 552. 

% Parl. Deb., House of Commons, Vol. 363, p. 614. 

% Parl. Deb., H. C., Vol. 373, p. 861. 

* The full text of this agreement is in VI Dept. of State Bull., July 11, 1942, p. 607. 

%1 The question of “‘provisionality” is discussed in the Czechoslovak Yearbook of Inter- 
national Law (1942), p. 184. 

* VI Dept. of State Bull., May 16, 1942, p. 440. 

% Art. 43 of the Hague Convention of 1907 (Laws and Customs of War on Land) and 
Wilson, Handbook of International Law (3d ed., 1939), p. 309. This view was also recog- 
nized by the German Supreme Court at Leipzig which held during the first World War on 
July 26, 1915: “Through hostile occupation of enemy country no change in state boundaries 
or in state sovereignty legally occurs, and the territory in question is in no way acquired by 
the state through whose troops it was conquered. (Fontes Juris Gentium, Ser. A, Sec. II, 
Vol. I, p. 486.) 
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of national policy and that neither military violence nor conquest is lawful 
title for acquiring territory. 


FREE FRENCH (now Called) FIGHTING FRENCH 


France, once a mighty centralized republic ruling over a great empire, is 
now unhappily disunited, partly defeated and partly continuing the fight on 
the side of the United Nations. It is divided up into five different sections. 
There is, first, that part of metropolitan France which is occupied by Ger- 
many and administered by a military government with its headquarters at 
Paris; then the French Government at Vichy exercising its ‘‘ power’ in agree- 
ment with Germany over the unoccupied part of France and parts of the em- 
pire, in particular French North Africa.“ Martinique is under a High Com- 
missioner who maintains a rather independent régime and with whom the 
State Department is negotiating directly.“ One island, Madagascar,” is 
occupied by Great Britain but “held in trust for France.” The “Fighting 
French” at London, headed by General de Gaulle, are in effective control 
of vast territories scattered over three continents with an area almost six 
times as big as metropolitan France and having more than seven million 
inhabitants, 7.e., Equatorial Africa and the mandated territories of the 
Cameroons, French India, New Caledonia and its dependencies, the New 
Hebrides and the French possessions in Oceania, as well as St. Pierre and 
Miquelon in the Atlantic. To complete this colorful picture it may be 
added that the French mandate for Syria and Lebanon has been terminated. 
Syria declared its independence at Damascus on September 27, 1941, and 
Lebanon issued a similar proclamation at Beirut on November 26, 1941,?” but 
the American Government, although sympathizing with “the natural and 
legitimate aspirations of the peoples of Syria and Lebanon,” refrained from 
according its formal recognition to these countries and regards the convention 
signed with France on April 4, 1924, as continuing in effect.”* 

General de Gaulle does not head a government but is recognized by the 
British Government ‘‘as leader of all free Frenchmen wherever they may 
be.’ He represents the French authority competent to maintain naval, 


* For the purpose of the Trading with the Enemy Act, 1939, England treats the whole of 
metropolitan France, including Corsica, Algeria, the French Zone of Morocco and Tunisia 
as enemy territory. (S. R. & O., 1940, No. 1092.) 

2% See announcement by the State Department under date of May 9, 1942, in VI Dept. of 
State Bull., May 9, 1942, pp. 391, 392. 

%* Cf. statement under date of May 4, 1942 (Dept. of State Bull., ibid., p. 391.) 

27 See the proclamations by General Catroux recognizing in the name of the Fighting 
French the independence of Syria under the Cheikh Taggeddine el Hassani, Sept. 28, 1941, 
and of Lebanon under the President Naccache, Nov. 26, 1941, both in Journal Offciel de la 
France Libre, Dec. 9, 1941, pp. 51, 52. 

28 Announcement concerning the question of recognition of Syrian and Lebanese inde- 
pendence, in V Dept. of State Bull., Nov. 29, 1941, p. 440. 

29 Eden on Sept. 10, 1941, in 374 Parl. Deb., H. C. (1940-1941), p. 159. 
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military and air forces for service in association with British forces. The 
basic charter for the organization, employment and conditions of service of 
the ‘‘ French Volunteer Force” is the memorandum of agreement as of July 1, 
1940, annexed to the exchange of letters between the British Prime Minister 
and de Gaulle under date of August 7, 1940. This charter, including the 
covering letter, gives clear expression to the following principles. It is the 
determination of the British Government “when victory has been gained by 
the Allied arms, to secure the full restoration of the independence and great- 
ness of France.” *! Furthermore, the British Government promises to use 
its best endeavors, ‘‘at the time of the conclusion of the peace, to help the 
French volunteers to regain any rights, including national status, of which 
they may have been deprived as a result of their participation in the struggle 
against the common enemies.” * This is of substantial interest since, ac- 
cording to an act issued by “ Petain, Maréchal de France, Chef de V Etat,” 
every Frenchman who left the French metropolitan territory between May 
10, 1940 (the date of the beginning of the big offensive on the west), and 
June 30, 1940 (the fifth day after the signing of the German-French Armi- 
stice), ‘‘without regular instructions issued by the competent authority or 
without a legitimate motive, will be considered as having intended to escape 
his obligations and duties towards the national community and conse- 
quently as having renounced French nationality.” * The expatriation is 
effected as a result of special decrees based on reports submitted by the 
Ministry of Justice, and may include women and children. Simultaneously 
with denaturalization, the property of the person concerned is seized and 
may be liquidated.* 

The maintenance of the national character of the Fighting French force 
is guaranteed as far as possible with respect to discipline, language, promo- 
tion and duties.* More significant is the undertaking of the British Govern- 
ment that the vessels of the French fleet commissioned and operated by 
Frenchmen will remain French property. In a military respect it is inter- 
esting to note that “‘ the force will never be required to take up arms against 
France” *” and that General de Gaulle’s position is defined as being “‘in su- 
preme command ”’ of the French force but under “the general direction of the 
British High Command.” * 


% Great Britain, Treaty Series, France No. 2, 1940, Cmd. 6220. 

| Letter from the British Prime Minister to de Gaulle, Aug. 7, 1940, ibid. 
* & Par. 6, Art. III, Memorandum of Agreement, supra, note 30. 

% Art. I of the Act relative a la déchéance de la nationalité frangaise in Journal Offciel pub- 
lished at Vichy, July 24, 1940. 

Ibid., Art. IT. 

% Par, 1 Art. II, Memorandum of Agreement, supra, note 30. 

* Thid., par. 4 (f), Art. II. 37 Tbid., par. 2, Art. I. 

38 Tbid., par. 6, Art. II. For the codrdination of the military forces on land, on the sea 
and in the air, de Gaulle has created a Chief-Military-Committee (Haut-Comité Militaire). 
See decree dated Sept. 24, 1941, in Journal Offciel, Oct. 14, 1941, p. 43. 
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De Gaulle has also established a French National Committee over which 
he presides.” Concerning its recognition, Mr. Eden made the statement 
that it is regarded as 


representing all Free Frenchmen wherever they may be, who rally to the 
Free French Movement in support of the Allied Cause and that the 
British Government will treat with the National Committee on all ques- 
tions involving their collaboration with the Free French Movement and 
with the French Overseas territories which place themselves under their 
authority. This seems to His Majesty’s Government to be the appro- 
priate character in which to regard the executive organ of a movement 
which, under the fighting leadership of General de Gaulle, embodies the 
hope of Frenchmen of free mind, wherever they may be.*® 


The United States State Department has likewise recognised the French 
National Committee in London as being in effective control of French Equa- 
torial Africa and the French Cameroons. In view thereof an American Con- 
sulate General was established at Brazzaville. For the same reason an 
American Vice-Consulate functions at Nouméa in New Caledonia.“ More- 
over, the “‘ Fighting French” qualify for Lend-Lease aid. On November 11, 
1941, the President determined ‘“‘that the defense of any French territory 
under the control of the French Volunteer Forces (Free French) is vital to the 
defense of the United States.” @ For the purpose of making the coéperation 
between the United States Government and the French National Committee 
more effective, Admiral H. R. Stark and Brigadier General C. L. Bolte were 
appointed to consult with the Fighting French in London. On the occasion 
of this very significant appointment the State Department recognized the 
French Committee as being ‘‘a symbol of French resistance in general against 
the Axis powers”’ but also admitted that in the last analysis “the destiny and 
political organization of France must be determined by free expression of the 
French people under conditions giving them freedom to express their desires 
unswayed by any form of coercion.” # 

In addition to the French National Committee, de Gaulle has formed the 
Council for the Defense of the Empire, which, from its headquarters at 
London, deals with the High Commissioners and Governors General in charge 
of the colonies.“ 


%* This committee consists of eight commissaires nationauz of Economics, Finance and 
Colonies, Foreign Affairs, War, Navy, Justice and Education as well as Interior. See 
Ordinance No. 16, Sept. 24, 1941, and decree of the same date, Journal Offciel, Oct. 14, 
1941, No. 11. 

# Nov. 26, 1941, in 376 Parl. Deb., H. C., p. 727. 

41 VI Dept. of State Bull., March 7, 1942, p. 208, and April 4, 1942, p. 273. 

#V Dept. of State Bull., Dec. 27, 1941, p. 589. 

# VII Dept. of State Bull., July 11, 1942, p. 613. 

“ Art. II of the first ordinance issued by de Gaulle, Chef des Frangais Libres, in the name 
of the French people and the French Empire, at Brazzaville, Oct. 27, 1940, published in 
Journal Offciel, London, Jan. 20, 1941, No. 7, p. 3, and Art. 10 of Ordinance No. 16, Sept. 
24, 1941, in Journal Officiel, No. 2, p. 41. 
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INTERNATIONAL LAW ASPECT OF RECOGNITION 


Recognition as a belligerent Power of armies fighting to free their nation 
from subjection has precedents in history and should be clearly differentiated 
from recognition of insurgents. During the last war, on September 3, 1918, 
the United States of America, Great Britain, France and Italy recognized the 
Czechoslovaks’ National Council as a de facto belligerent government en- 
dowed with proper authority to direct the military and political affairs of the 
Czechoslovaks, although the territory of the new state was at the time under 
the actual control of Austria-Hungary.“ 

Another instructive precedent is Poland, which in the last war was recog- 
nized in successive stages. First the Polish National Committee was con- 
stituted by Dmowski in Paris, with I. J. Paderewski as the well known dele- 
gate in Washington, D.C. Then followed on June 4, 1917, the formation of 
the Polish National Army authorized by a decree of Poincaré, President of 
France, and finally the Polish State as one of the “Allied and Associated 
Powers” became a party to the Treaties of Versailles, St. Germain, Neuilly, 
Trianon and Sévres, as a result of which its territorial boundaries were 
clearly defined. But the constitution of Poland was not signed until March 
17, 1921. 

The enemy is not compelled to grant recognition to armed forces recog- 
nized as a belligerent Power by the other side. But it would be a clear 
violation of international law if the Free French troops captured by the Axis 
Powers were treated as franc tireurs. True, the French-German Armistice 
Agreement signed on June 22, 1940, imposes, in its Article X, the obligation 
on the “French Government”’ to forbid its ‘“‘nationals’’ to fight in armies at 
war with the Axis. But in view of the above mentioned expatriation decree 
of July 23, 1940, it is doubtful whether the Free French are nationals of the 
French Government at Vichy. What is more important, the armistice 
agreement cannot overrule the time-honored principles of international law. 
The Free French are fighting under a united command, have a distinctive 
emblem recognizable at a distance, carry arms openly, conduct their opera- 
tions in accordance with the rules of civilized warfare and observe the prin- 
ciples of humanity and chivalry. Hence they comply in every respect with 
the qualifications of belligerents according to the Hague Convention of 1907 
regarding the Laws and Customs of War on Land.*’ 

See, on the recognition of the Czechoslovaks, Fenwick, International Law (2d ed., 
1924), p. 110; Garner, International Law and the World War (1920), Sec. 26, p. 39; C. C. 
Hyde, this Journat, Vol. 13 (1919), p. 93; Hackworth, Digest of International Law, Vol. I 
(1940), Sec. 39, pp. 203-208; Hobza in Revue Générale de Droit International Public, XX1X 
(1922), pp. 387, 388; Buza in Zeitschrift fiir Volkerrecht, XIII (1924), pp. 114, 115. 

“ See with respect to foregoing: Hackworth, op. cit., Sec. 14, pp. 214-217; Blociszewski in 
Revue Générale de Droit International, XXVIII (1921), pp. 5-70; and Twardowski in Strupp 
Worterbuch des Vélkerrechts und der Diplomatie, Vol. II, pp. 280-283. 

7 Cf. the definition in Art. 1, Chap. I, Sec. I, of ““The Hague Regulations.” The texts 
of the Convention and Regulations are printed in United States Treaties, Vol. 2, and in this 
JournaL, Supplement, Vol. 2 (1908), pp. 90, 97. 


h 
at 
e 
e 
e 


576 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The recognition of the Free French as a belligerent Power is a purely politi- 
cal question. The legal status of the “Fighting French” is not dependent 
on the legality of the Petain régime.** Whether the Vichy Government is 
both illegal and illegitimate, whether it usurped its power by a coup d’état and 
whether it enjoys sovereignty—all this seems rather immaterial for the 
determination of the status of the French supporting de Gaulle.“* Today 
the ‘‘Free French’’ fight in alliance with the forces of the United Nations, 
and the National Committee is a non-sovereign authority which, as will be 
seen later, enjoys in England most of the rights and the privileges to which 
the exiled governments are entitled. Although not recognized de jure, de 
Gaulle and his National Committee together with the Council of Defense of 
the French Empire constitute de facto a governmental institution. 


DIPLOMATIC STATUS 


On March 6, 1941, the British Parliament accorded diplomatic immunity 
and privileges to the members of sovereign allied governments established in 
the United Kingdom and their official staff as well as to envoys accredited to 
them.®® This statute does not, however, include the “‘Heads of States’’ as it 
is generally admitted that they enjoy extraterritoriality. This is recognized 
by the British courts. By passing this Act, Parliament expressly conferred 
upon the governments-in-exile ‘“‘the independent and dignified status to 
which their position and sovereign power entitles them.” *' But apart from 
this political consideration, the Act offers the practical advantage of defining 
precisely the persons designed to benefit therefrom. Officials qualify under 
the statute only if they are recognized by the British Government as 
performing duties no less responsible than diplomatic secretaries. The 
statutory privilege involves not only immunity from criminal and civil juris- 
diction, but also freedom from taxation by British authorities and from regis- 
tration as an allied national under the orders of the Minister of Labor and 
National Service. The exiled governments are receiving and sending envoys 
from and to the countries with which they maintain relations. The Act 
expressly extends the privileges to such envoys who, as in case of the Czecho- 
slovakian provisional government, are termed ‘diplomatic representa- 
tives.” This distinction has, however, no legal significance. General de | 
Gaulle and the members of his committee as a foreign non-sovereign author- 
ity enjoy also the diplomatic privileges which according to law, custom and 
usage are accorded to governments.” The Free French authority maintains 

48 See the Manifeste of Oct. 27, 1940, and the Declaration Organique on Nov. 16, 1940 
(Journal Officiel (London), No. 1, Jan. 20, 1941, pp. 3, 4). 

49 A very good discussion of the subject is the article ‘Vichy or Free France?” by Rene 
Cassin in 20 Foreign Affairs (1941), p. 102. 

5° Diplomatic Privileges (Extension) Act, 1941, 4 & 5 Geo. 6, Ch. 7. 

51 Statement by the Under Secretary of State for Foreign Affairs when introducing the Bill 


(369 Parl. Deb., H. C., 1940-1941, p. 329). 
% Par. b, Sec. 1 of Diplomatic Privileges (Extension) Act, 1941, supra, note 50. 
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“delegates” abroad, e.g., in the United States of America, and the representa- 
tives of foreign Powers are accredited to Chef des Francais Président du 
Comité National.® 


TREATY-MAKING POWER—FOREIGN POLICY 


The governments-in-exile are displaying a rather intensive political activ- 
ity. They have concluded treaties among themselves and with third coun- 
tries. Each of them has signed a military agreement with the British 
Government. In addition the Czechoslovakian and Polish Governments con- 
cluded on November 11, 1940, an agreement of ‘“‘Confederation of States,’’™ 
in execution of which a joint declaration was signed in London on January 
25, 1942, defining the principles of the projected confederation. Further- 
more, Greece and Yugoslavia on January 15, 1942, entered at London into a 
pact for.a Balkan Union. Moreover, Czechoslovakia and Poland executed 
on July 18 and September 28, 1941, and July 30 and August 15, 1941, respec- 
tively, treaties with Russia pledging aid to the latter country and making 
arrangements for Czech and Polish army units on Russian soil. 

The American Government entered into treaty relations with the exiled 
government not only by extending “‘ Lease-Lend’’ privileges to them but also 
by signing far-reaching declarations and agreements. The joint undertaking 
not to make a separate armistice or peace with the enemies was executed at 
Washington on January 1, 1942, by all the United Nations.’ Of still greater 
significance are the ‘‘Mutual Aid Agreements” by which the signatory 
Powers pledge not only their mutual resources to a common victory but also 
their collaboration in economic policies to make possible a lasting peace. 
Substantially identical agreements were signed by the United States with 
Great Britain, the Union of Soviet Socialist Republics as well as China, and 
with the exiled governments of Belgium, Czechoslovakia, Greece, The Neth- 
erlands, Norway and Poland.** It may be added that most of the govern- 
ments-in-exile have declared war on Japan. 

All exiled governments, including the Fighting French, have formed, to- 
gether with Great Britain, the Dominions and Russia, the “‘Inter-Allied 
Council.’”” One of its most significant actions so far has been to adhere to 


Art. 6, Ordinance No. 16, in Journal Offciel (London), No. 11 (Oct. 14, 1941). 

“ The wording of the Polish-Czechoslovak Agreement of Confederation is published in 2 
Inter-Allied Review, 1942, pp. 26, 27. 

% For the text of the constitution of the Balkan Union, see 2 ibid., pp. 25-26. 

* The U.S.S.R. has granted the Polish armed forces full rights of an independent Na- 
tional Polish Army. V Dept. of State Bull., Oct. 11, 1941, p. 45. 

5? This Journat, Supplement, Vol. 36 (1942), p. 191; VI Dept. of State Bull., Jan. 3, 
1942, pp. 3-4. 

‘The Mutual Aid Agreements with China, June 2, 1942, Great Britain, Feb. 23, 1942, 
and the U.S.S.R., June 11, 1942, are printed in this JournaL, Supplement, Vol. 36 (1942), 
pp. 165, 170, 187. They are also printed, with similar agreements with the governments- 
in-exile, in the current issues of the Dept. of State Bulletin. 
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the “Atlantic Charter” at its meeting held in London on September 24, 
1941.59 


LEGISLATIVE POWER 


The exercise of legislative powers by the allied sovereign governments in 
England raises problems in constitutional and international law. 

(a) Constitutional Aspect.©° There are mainly two questions which require 
an answer: 

First: Is the government entitled to legislate although the proper legis- 
lative bodies remained in the occupied country and cannot function? 
Second: Can a government issue valid decrees on foreign soil? 

Each government had to solve these legal difficulties in its own way within 
the framework of its constitution. 

1. Greece did not have to consider any constitutional problems. The 
parliamentary system had been suspended since 1935 when General Metaxas 
took over the government under the King of the Greeks.™ 

2. Poland is the country which has given its head very extensive legisla- 
tive powers. The constitution of April 23, 1935, accords the same force to 
ordinary statutes approved by the two houses of parliament (the Diete and 
the Senate) and to decrees issued by the President, both having the force of 
law.@ In peacetime the President has, subject to authority delegated by 
parliament the right to issue decrees on most subjects except amendments 
of the constitution. Whenever parliament is dissolved and a new parlia- 
ment not yet elected he may legislate on all topics except questions concern- 
ing budget, finances, election laws and constitutional changes.“ But his 
powers are almost unlimited during wartime. Without authorization by 
parliament the decrees by the President can cover any field except to change 
the constitution.“ Under the circumstances, the President is not restricted 
by the constitution in his legislative activity. Questions as to the validity 
of his decrees published in Dziennik Ustaw, the official journal of laws of 
Poland, can hardly arise. 

3. The Government of Norway carefully paved the way for its legislation 
abroad. Before the King and his government left Norwegian territory the 
Storting was convened and gave in its meeting at Elverum on April 9, 1940, 
“‘the widest authority to take the decisions and resolutions which are neces- 
sary in respect of the protection of the interests of the kingdom until the 

5° V Dept. of State Bull., Sept. 27, 1941, p. 233. 

* The best discussion of this new problem will be found in an article by Arnold D. Mc- 
Nair, “‘Municipal Effects of Belligerent Occupation,” 57 Law Quarterly Review, 1941, pp. 
33, 67; see also ‘The Legislation of the Allied Powers in the United Kingdom,” by Alfred 
Drucker, in Czechoslovak Yearbook of International Law (London), 1942, p. 45. 

*! The Greek Parliament was dissolved on August 4, 1936. (See Political Handbook of 
the World, New York, 1942, p. 91.) 

® Art. 49 of the Polish Constitution. * Tbid., Art. 55. 

 Tbid., par. 2, Art. 79. 
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Storting can again be summoned to a fresh meeting.” After having voted 
unanimously in favor of this authority, all the members attending the 
meeting approved of the resolution proposed by President Hambro that “‘it 
is of the greatest importance to maintain the lawful Norwegian Government 
even if it has to be exercised from a place outside the frontiers of the country. 
The King, the Crown Prince and the Government must not under any con- 
sideration fall into the hands of the enemy.” © This resolution was impor- 
tant because, according to the constitution ‘‘the King forfeits for his person 
his rights to the Crown if he stays outside the Kingdom for more than six 
months at a time without the consent of the Storting.”’@ A delegation of 
legislative powers by the Storting to the King was not necessary since the 
constitution expressly authorizes the King to enact emergency legislation, 
which has to be submitted to parliament at its next session;*’ but as long as 
the Storting cannot meet, such decrees have the force of law. Indeed the 
legislative decrees of the Royal Norwegian Government in London are termed 
provisional,” indicating that when the country is liberated the people of 
Norway will be called upon to ratify or cancel whatever legislative enact- 
ments had been introduced by their government in exile. 

4. Belgium is in the very exceptional position of being able to rely on the 
authority of its Supreme Court for the proposition that decrees issued with- 
out parliament by the executive power are valid if, as a result of hostile in- 
vasion, the legislative bodies cannot function. The constitutional legality 
of the royal decrees issued by the King and his government during the occu- 
pation of his country by Germany from 1914 to 1918 were upheld by the 
Belgian Cour de Cassation.** The Belgian Supreme Court of Justice based 
the decisions on the broad principles that: (1) belligerent occupation does 
not suspend or destroy the sovereignty of the occupied state (see Art. 43 of 
the Hague Convention of 1907 respecting the Laws and Customs of War 
on Land); (2) no nation can live without a sovereign government; (3) the 
legislative power is indispensable for the existence of a government. The 
tribunal concluded therefrom that since the Chamber of Deputies and the 
Senate were paralyzed, the legislative power is vested in the King alone.”° 
True, there is this difference between the conditions which prevailed during 

® Documents on International Affairs (Norway and the War, September 1939-December 
1940), edited by M. Curtis and issued under the auspices of the Royal Institute of Interna- 
tional Affairs (1941), p. 128. 

* Art. 11 of the Norwegian Constitution. See the official English translation issued by the 
Minister of Justice in Oslo (1937). : 

Tbid., Art. 17. 

68 See the judgments of the Cour de Cassation of Feb. 11 and June 4, 1919, Feb. 18 and 
April 27, 1920, published in Pasicrisie Belge, 1919, Pt. I, pp. 9-16, 97-110, and 1920, Pt. I, 
pp. 62 and 124-125. 

® See, supra, note 23. 

% According to Art. 26 of the Belgian Constitution the legislative power is exercised 
jointly by “Je Roi”, “la Chambre des Représantants”’ and “le Sénat,”’ and according to Art 
27, each one of the three legislative branches has the right to introduce new legislative bills. 
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the first World War and today, that now also the King is in the occupied 
territory and the government alone functions abroad. But the constitution 
provides for the contingency that the King cannot govern. In this case the 
ministers have to convene the legislative bodies, which jointly are competent 
to devise means for replacing the King for the duration of such a contin- 
gency.” Yet as long as the Chamber and the Senate cannot meet and have 
not adopted a joint resolution, the Belgian Cabinet can exercise the rights 
and prerogatives of the King. It is of interest to note in this respect that, 
similar to the action of the Norwegian Storting at its meeting at Hamar and 
afterwards at Elverum on April 9, 1940,” the Belgian Parliament gave the 
King on September 7, 1939, extraordinary powers to take care of any emer- 
gency.”> Hence the Belgian Government keeps clearly within the frame- 
work of its constitution as interpreted by the Cour de Cassation at Brussels, 
if the Council of Ministers (Ministres réunis en Conseil) exercises legislative 
powers in England in the name of the Belgian people. In the preamble to 
the recent Belgian decrees any reference to the powers of the King is dropped 
and only the impossibility of convening the legislative bodies is emphasized.” 
But it is not believed that the fact that the King is no longer mentioned in the 
Belgian decrees in London is intended to have any legal significance. 

5. Like Belgium, Luxembourg, a neutral state, suffered in both wars in 
1914 and in 1940 the fate of being invaded. The people of the Grand 
Duchy showed very special foresight. As far back as September 28, 1938, 
the legislative chamber voted more extensive power for the government. 
On August 27, 1939, the Grand Duchess issued a proclamation that Europe 
was in an “alarming condition” and on August 29, 1939, a statute was 
passed authorizing the government to issue legislative decrees without 
parliament in case of the outbreak of a war in Europe.” 

6. In Yugoslavia the constitution of September 3, 1931, vests in the King 
supreme authority. He is the “guardian of the national unity and of the 
integrity of the State” (Art. 29); he approves of and promulgates the laws, 
he convenes and dissolves parliament (Art. 32). In case of a war he has 
express power to ‘‘adopt all measures absolutely necessary for the Kingdom, 


7 Art. 82 of the Belgian Constitution. 

7 See the broadcast speech of Dr. Nygaarsvold, Prime Minister of Norway, June 235, 
1940, published in Documents on International Affairs, supra, note 65, pp. 127, 128. 

73 Art. 1 of the Loi donnant au Roi des pouvoirs extraordinaires (Moniteur Belge), Brussels, 
Sept. 8, 1939. See the very interesting report by the special committee of the Chamber and 
the Senate discussing this statute in Pasinomie, 1939, pp. 473-476. 

™ Cf. the Moniteur Belge (London), Jan. 16, 1940, No. 1 and the following numbers. 

% See the Pasinomie Luxembourgoise for 1937-1940 containing the Act of Sept. 28, 1938, 
p. 465, the proclamation of Aug. 27, 1939, p. 698, and the Act of Aug. 29, 1939, p. 701; the 
Grand Ducal decrees of April 22, 1941, issued by the Grand Duchess and her government at 
Montreal refer as source of the legislative power not only to the Acts of 1938 and 1939 men- 
tioned above, but also to an old Act of Jan. 16, 1866. The reason is that, according to Art. 
27 of this Act, the State Council need not be consulted in cases of emergency. 
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irrespective of any legal or constitutional provisions.”” But such exceptional 
measures have to be submitted later to parliament. Hence for the duration 
of the war all legislative powers are exercised by the King alone. The pres- 
ent King is of age, and the regency has thus come to an end.” His royal 
decrees are published in the official gazette in London (formerly Belgrade) 
without any reference to any article in the constitution. 

7. The constitution of Czechoslovakia of February 29, 1920, does not 
provide for the emergency that parliament cannot meet. That is why the 
President of the Republic issued on October 15, 1940, a ‘‘Constitutional 
Decree’’ regarding the temporary exercise of legislative power.?7 This de- 
cree states that so long as parliament cannot function the President, will 
exercise its powers with the approval of the government whenever according 
to the constitution consent of the National Assembly would have been re- 
quired. Thus the President of the Czechoslovak Republic has by decree 
substituted the approval of the government for that of the National As- 
sembly. No doubt this is a constitutional amendment praeter legem, an 
“act of original, revolutionary, creative legislation.” 78 A second presiden- 
tial decree of October 26, 1940, deals with the promulgation of the laws of the 
Czechoslovak Republic.”® Itis, however, submitted that such constitutional 
decrees supplementing or amending the constitution without complying with 
the provisions dealing with constitutional changes *° are of doubtful value. 
If the constitution did not give the President the power to legislate with or 
without the government, he cannot acquire such rights by virtue of his own 
decree. 

8. The Queen of The Netherlands and her government followed a different 
course. The invasion of the kingdom in Europe was so sudden and over- 
whelming that no time was left to consider or to fulfill constitutional tech- 
nicalities. In view of such extreme emergency, a temporary deviation from 
the wording of the constitution is justifiable if this is necessary to conserve 
the sovereignty and independence of the country. It is significant that the 
King’s Bench Division of the High Court of Justice in England, in the 
Amand Case,*! held unanimously with regard to the Netherlands constitu- 
tion, that there was ‘‘in Netherland law an inherent power in the Nether- 
lands governing bodies, or such of them as survive to make and execute acts 
of state legislation, which have the force of law during a time of emergency.” 
The Royal decrees (Koninklijk Besluit) are issued by the Queen in London 


* According to Art. 35 of the constitution of the Kingdom of Yugoslavia, the King be- 
comes of age at 18. 

™ Czechoslovak Official Gazette, 1940, No. 2. 

8 See, with regard to foregoing, the note on “The Constitutional Position of the Czecho- 
slovak President in Exile,” by E. Schwelb, in Czechoslovak Yearbook of International 
Law (London), 1942, p. 180. 

Czechoslovak Official Gazette (1940), No. 4. 

*° Arts. 33 and 42 of the Charte constitutionelle de la Republique Tschéoslovaque. 

*! (1942) 1 All E. R. 236, 250. 
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upon the presentation of the competent Minister and published in Staatsblad 
van het Koninkrijk Nederlanden in England, but no article of the constitution 
as source of the powers of the Queen is mentioned. 

9. It is not believed that this power of the executive to enact crisis legis- 
lation for the duration of the emergency, subject to ratification or revocation 
by parliament at its next meeting to be convened at the end of the emergency, 
is peculiar to Netherlands law. It is rather believed to be a more general 
constitutional principle. If there is a written charter and its authors did 
not have the foresight to legislate for an eventuality, a sound judge called 
upon to interpret the constitution will have to reply to the questions: Is it in 
the interest of the people, whom the constitution is supposed to protect, that 
the government does not legislate for the defense of the country, because the 
proper legislative body is in enemy control and the invader did not allow suffi- 
cient time to amend the constitution authorizing its government to legislate 
abroad? Or would the fathers of the constitution, had they anticipated at 
the time of drafting it the possibility of an occupation of the country—or 
would the people today if they were free to express an opinion, have refused 
legislative powers to the sovereign government for the duration of such 
emergency and within the limits dictated by state necessity? The answer 
cannot be doubtful. This method of interpretation coincides with the in- 
structions laid down in the Swiss Code. The Swiss lawyer is bound “to 
apply the law in all cases which come within the letter or spirit of any of its 
provisions, and where no provision applies, the judge shall be guided accord- 
ing to the existing customary law and, in default thereof, according to the 
rules which he would lay down if he had himself to act as legislator.’’® 

The doctrine of implied constitutional power differs materially from the 
English system in particular where the executive, having transgressed its 
powers in the interest of the country, seeks ratification by parliament. A 
good example of such invalid legislation by means of a prerogative procla- 
mation occurred in 1766 when the King, acting on advice of his minister, laid 
an embargo on all ships laden with wheat and flour, and the ministers were 
eventually indemnified by Parliament. With regard to this so-called in- 
demnity legislation, Dicey makes the following forcible statement: 

There are times of tumult or invasion when for the sake of legality 
itself the rules of law must be broken. The course which the govern- 
ment must then take is clear. The Ministry must break the law and 
trust for protection to an Act of Indemnity. Such a statute legalizes 
illegality.* 

10. The temporary removal of the seat of the exiled government should, 
in the absence of express provisions in the constitution, not limit the exer- 
cise of the rights of sovereignty. It is not conceivable that sovereignties 

& Art. 1 of the Swiss Civil Code. 


88 Dicey, Introduction to the study of the Law of the Constitution (9th ed. by E. C. S. 
Wade, 1941), pp. 412, 413. 
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recognized by the English Crown should be prevented from doing in London 
what they could do if they were in their own countries. This issue was de- 
cided in October, 1927, by the Court of Appeal of Rome. In Re Sarsini and 
others, the tribunal considered the validity of acts of the Government of 
Montenegro, which took refuge on Italian soil as a result of the belligerent 
occupation of its territory in 1921 by Yugoslav troops. It held that 
a state may exist outside its natural boundaries and still preserve the 
character of a person in public international law in its relations with 
other states and particularly in its relations with the state whose hos- 
pitality it enjoys. The Government of such a state, however, must be 
enjoying full and formal recognition. 
Such recognition was denied by the Italian Crown to the Government of 
Montenegro. But the English sovereign recognizes the ‘‘ Netherlands Queen 
and her government as exclusively competent to perform the legislative and 
administrative and other functions appertaining to the Sovereign and Gov- 
ernment of the Netherlands.” ® Therefore, Mr. Justice Wrottesley rightly 
concluded that ‘‘so far as His Majesty’s Government is concerned, there is 
no flaw in the title of the Queen to do here what appertains to the Sovereign 
and Government of the Netherlands. . . .”’® 

With respect to the Norwegian Government in London, the King’s Bench 
Division of the High Court of Justice declared that, according to a letter by 
the Foreign Office dated May 18, 1940, it is recognized as ‘‘the de jure 
government of the entire Kingdom of Norway and that no other government 
is recognized either de jure or de facto of Norway or any part thereof.’’®’ —Al- 
though no decisions concerning the other governments-in-exile are known, 
it can be safely assumed that the recognition accorded to them by the British 
Government and their powers are comparable to those vested in the Nether- 
land and Norwegian sovereignties. 

11. Finally, it should be added that in his Ordinance No. 16 General de 
Gaulle prescribes the conditions for the exercise of legislative powers by the 
Comité National. All acts of a legislative nature have to be signed and 
promulgated by the Chef des Francais libres and the President of the Na- 
tional Committee, and countersigned as well as certified by one or more of 
the “National Commissars’”’ who are members of the committee. But 
such ordinances have to be submitted for ratification by the national repre- 
sentatives of the French people. 

(b) International and English Municipal Law. Wheaton emphasizes 
that ‘every nation possesses and exercises exclusive sovereignty and juris- 
* Annual Digest of Public International Law Cases, 1927-1928, No. 106, pp. 166, 167. 

% See the statement made by the Attorney General of England in the Amand case (1942), 
1 All E. R. 236, 240. 

Amand case, supra, p. 240. 

* Lorentzen v. Lyddon & Co. Ltd. (Dec. 2, 1941), 71 Lloyd’s List Law Reports (1942), 
pp. 197, 204. 

** Par. 2, Art. 3, Ordinance 16 (Journal Officiel, London), Oct. 14, 1941, p. 41. 
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diction throughout the full extent of its territory.” ®® Obviously no foreign 
sovereign can act on British soil against the consent of the English Crown 
and Parliament. But the exiled governments had been invited to establish 
themselves in England. Moreover, the governments-in-exile legislate on 
British soil exclusively for their own subjects without attempting to enforce 
their decrees. They recognize that the legislative enactments of the terri- 
torial sovereign always prevail over those of the personal sovereign. There 
is, therefore, in fact no rivalry of conflicting legislative bodies. The British 
Parliament is supreme. It may impose legal limitations upon itself but can 
also remove them by a subsequent act.*° 


LEGISLATIVE ACTIVITY 


The governments-in-exile have exercised extensive legislative functions. 
The decrees are published in London in the official gazettes * which had al- 
ways been the organs for the legal announcement of statutes, ordinances and 
other departmental publications. A survey of these gazettes gives an in- 
teresting picture of the variety of topics covered by the exiled governments. 
Space does not allow an exhaustive analysis; a few examples will suffice. The 
decrees deal among other subjects with economic warfare, finance, the army, 
and jurisdiction. 

In the interest of protecting assets situated abroad and belonging to na- 
tionals of exiled governments against seizure by the enemy, and for the 
purpose of preventing the enemy and persons in the occupied territories 
from deriving any benefit from abroad, the fc'lowing measures have been 
enacted: 


8° Elements of International Law (6th ed. by A. B. Keith, 1929), Vol. I, p. 205. 
90 Attorney General for New South Wales v. Trethsven, [1932] A. C. 526; Jennings, The 
Law and the Constitution (2d ed., 1938), p. 143. 
1 The names of the gazettes are as follows: 
Belgium: Moniteur Belge, issued first in Paris from May 18-May 30, 1940, and from 
Nov. 22, 1940, in London. 
Czechoslovakia: Uredni Vestnik Ceskoslovensky, issued since Jan. 1, 1940, in Londen. 
Luxembourg: Memorial, first issued on Feb. 1, 1941, in Montreal. 
The Netherlands: Nederlandsche Staatscourant, issued since May 24, 1940, and Staats- 
blad van het Koninkrijk Nederlanden, issued in London since April 1, 1940. 
Norway: Norsk Lovtidend, issued since Aug. 15, 1940, in England, and Norsk Tidend, 
issued since Aug. 30, 1940. 
Poland: Dziennik Ustaw, issued in London since Jan. 21, 1941. Moniteur Polski ceased 
publication on May 20, 1940. 
Yugoslavia: Sluzbene Novine Kraljevine, Jugoslavije, issued formerly in Belgrade, now 
London. 
Fighting France: Journal Offciel te la France Libre, No. 1, appeared on Jan. 20, 1941. 
The foregoing list is extracted from the Memoranda Series No. 3 (Jan. 15, 1942) of the 
Carnegie Endowment for Internationa] Peace Library, Washington, D. C., compiled by the 
Librarian, Miss H. L. Scanlon. 
% See in general the memorandum by The Netherlands Government enclosed in a note to 
the State Department under date of March 5, 1942, and dealing with actions taken by the 
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(a) The Belgian and Netherlands Governments have authorized such of 
the directors, managers and executive officers of companies organized and 
carrying on business in the occupied territory as had managed to escape, to 
transfer the domicile and management of such companies to a place outside 
the occupied territories.” 

(b) The Netherlands decree of June 7, 1940, declares it unlawful to repre- 
sent abroad, without a special license, companies existing in territory which 
is occupied, and individuals residing therein. Any powers issued by such 
companies and individuals are null and void.™ 

(c) The rights of shareholders of companies existing in occupied territory 
are suspended. 

(d) The title to assets situate abroad of nationals in occupied territory is 
vested in the exiled government. The decree of the Royal Netherlands Gov- 
ernment of May 24, 1940, to this effect has been upheld by the New York 
courts on the ground that it is not of a confiscatory nature but in conformity 
with the policy of the United States and of the State of New York.% For 
like reasons the Royal Norwegian Government by an order made on May 18, 
1940, at Trondhjem in Norway, requisitioned all ships registered in Norway 
or belonging to a port there and situated outside the area in Norway which is 
occupied by an enemy Power, and which are owned by persons or companies 
carrying on business there. By the same decree the Norwegian Director of 
Shipping in England, called Curator, was given power to take over ships 
under construction outside the occupied area and contracts for the construc- 
tion of ships belonging to such persons or companies.*? 

(e) The Belgian Government in London created by decree, dated Febru- 
ary 27, 1941, a new entity called the Belgian Trading Committee (Office 


authorities previous to and during the time of the invasion for keeping assets out of the hands 
of Germans, published in VI Dept. of State Bull., March 21, 1942, p. 291. 

% CY, Act of the Royal Netherlands Government passed on April 26, 1940, which became 
effective on May 8, 1940. The measure was reviewed by the New York Supreme Court on 
Nov. 28, 1941, in Amstelbank, N. V. v. Guaranty Trust Co. of New York, 31 N.Y.S. 2nd, 
194. 

For Belgium, see Art. 8 of the Act. of Feb. 19, 1942, concerning the administration of 
commercial companies in war time. Moniteur Belge (March 31, 1942), London, No. 8, pp. 
174, 182. 

* Decree of Royal Netherlands Government in London dated June 7, 1940, 2 Art. 6b and 
Art. 16. See also decree of the President of the Republic of Poland dated Feb. 26, 1940, 
regarding the management and disposition of Polish property abroad, published in Angers 
in the Official Journal, No. 4, p. 10, and Art. 14 of the Belgian law of Feb. 19, 1942, supra. 

% See decree of the Belgian Government of Oct. 31, 1940, Moniteur Belge (Nov. 22, 1940), 
p. 4, and the Belgian law of Feb. 19, 1942, supra. °, 

* Anderson v. N. V. Transandine Handelsmaatschappij et al., May 22, 1941, 28 N.Y.S. 
(2d) 547, aff'd App. Div. 31 N.Y.S. (2d) 194. 

* This decree has been reviewed and upheld by the King’s Bench Division in Lorentzen v. 
Lyddon & Co. Ltd., supra, note 87. 

*8 Moniteur Belge (London), May 6, 1942, No. 10, p. 102. 
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Belge de Gestion et de Liquidation) the object of which is to administer assets 
or the proceeds thereof to which Belgian nationals and companies in the 
occupied territory are entitled and which were seized as enemy property 
outside the kingdom in Europe. It is interesting that, according to the ex- 
press wording of this decree, this office claims that it is not answerable to 
any proceedings brought before any court other than the courts in Belgium. 
Thus, actions against this authority are suspended until after the termina- 
tion of the belligerent occupation of the country. Likewise the Netherlands 
Government has formed new entities called ‘“Commissions”’ to exercise 
rights in which persons in the occupied territory are interested.** 

(f) All measures adopted by the occupying Power are stated to be null and 
void.!°° 

Among financial measures it is worth mentioning that The Royal Nether- 
lands Government has imposed on its subjects residing outside the occupied 
territories a special income tax.!®% The solidarity between exiled govern- 
ments has found a lively expression in the decree authorizing the Belgian 
Government to extend a loan to the Grand Duchy of Luxembourg.'” 
In addition to budgetary measures, others were enacted for reorganizing the 
state banks abroad.!” 

In general, it can be said that the legislative activity of the exiled govern- 
ments is confined to meeting the emergency condition. No changes of 
municipal, substantive or procedural law have been enacted, except those 
dictated by considerations of warfare.'™ 


ENFORCEMENT OF DECREES 


Personal supremacy is clearly subordinated to the territorial. The im- 
perium yields to the dominium. It would be untenable if the exiled govern- 
ments functioning on foreign soil were to attempt to enforce their decrees 


°° Art. 12 of the Royal Netherlands Decree of June 7, 1940. 

100 Most remarkable are the decrees of the Belgian Government of Jan. 10, 1941, dealing 
with the effects of belligerent occupation (Moniteur Belge, London), Feb. 25, 1941, pp. 44, 46. 
See also the Polish presidential decree of Nov. 30, 1939 invalidating all acts of the occupying 
Power, in Polish Official Gazette, Dec. 2, 1939, No. 102. The decree issued by the Yugoslav 
Government under date of June 28, 1942, published in London on June 18, 1942; the decree 
of the Luxembourg Government dated April 20, 1941 (Circular No. 2268 of Federal Re- 
serve Bank of New York). 

101 Decree of the Netherlands Government in London dated Sept. 18, 1941, in Staatsblad 
van het Koninkrijk Nederlanden, No. B 78, as amended on Feb. 14, 1942. 

12 Decree dated June 17, 1941. Moniteur Belge, London, Aug. 8, 1941, No. 17, p. 209. 

103 As an illustration, reference is made to the decree concerning the activity and the organ- 
ization of the Belgian National Bank, Moniteur Belge, Dec. 10, 1941, London, No. 23, p. 274. 

1% The Norwegian Government has, however, issued a provisional decree changing the 
penal code to enable the courts in Norway to prosecute Norwegian subjects even after the 
termination of the occupation for treason and for membership in “ Nasjonal Samling,” and 
for other acts endangering the security and independence of the country, and to impose 
capital punishment. (Norwegian provisional decrees dated Oct. 3, 1941, and Jan. 22, 1942.) 
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themselves. They have to look to the courts and authorities of the terri- 
torial sovereign for support and coéperation in giving effect to their decrees. 
Indeed this support by British Parliament and authorities has not been denied. 

In a recent decision of the King’s Bench Division handed down on Decem- 
ber 19, 1941,!% the court gave effect to the Order in Council of the Royal 
Norwegian Government made on May 18, 1940, at Trondhjem in Norway 
just before the King and his government escaped to England. In this case 
the plaintiff, acting as Curator appointed by the Norwegian Government for 
and on behalf of a ship-owner carrying on in the occupied territory of Nor- 
way, brought suit as assignee on a claim of the ship-owner against an English 
defendant. The High Court of Justice, after having cited very fully the 
decision of Mr. Justice Shientag in the Transandine Case,’ concedes that 
the law in England is the same as that laid down in the above American case. 

The Norwegian decree affecting assets situated in England was enforced for 
two main reasons: that it is not confiscatory in character, and, that the policy 
of the Norwegian Government is in complete harmony with that of England. 
Both countries are engaged in a desperate war for their existence. The 
judge in this case said: ‘“‘To suggest that the English courts have no power 
to give effect to this decree making over to the Norwegian Government ships 
under construction in this country seems to me to be almost shocking.” ?” 
In view of the revolutionary decision of the Supreme Court of the United 
States on February 2, 1942, United States v. Pink,!%* it is of interest to note 
the great importance attached by the English court to the circumstance that 
the legislation is not confiscatory in character. 

While in the above case concerning the enforcement of the Norwegian 
decree issued immediately before the removal of the government to England, 
the English judge followed the American Transandine case, the reasoning of 
the King’s Bench Division in the Amand case is rather different. In up- 
holding the decree of May 24, 1940, Mr. Justice Shientag in the Trans- 
andine decision held that ‘‘the statement of the duly accredited Envoy Ex- 
traordinary and Minister Plenipotentiary of the Netherlands to the United 
States to the effect that the decree is a valid and binding act of the Royal 
Netherlands Government . . . is conclusive in our courts as to the law of 
the Netherlands.’’ The circumstance that the Royal Netherlands decree 
was promulgated in London, England, rather than at The Hague was care- 
fully considered, but the judge concluded that this was “immaterial in view 
of the fact that our government has officially recognized the Netherlands 
Government since its temporary residence in London.”’ }% 


*% Lorentzen v. Lyddon, supra, note 87. 

106 Supra, note 96. 

107 Supra, note 87. 

1°8 This JoURNAL, Vol. 36 (1942), p. 309. See also the editorial comments in this JouRNAL, 
ibid., by Edwin Borchard, pp. 275, 282, and by P. C. Jessup, pp. 282, 288. 

109 Thid., supra, note 96. 
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In the Amand case, however, all the judges concluded that it would be 
wrong to refuse to examine the validity of the acts of exiled sovereigns. In 
previous decisions, in particular those dealing with the Russian expropria- 
tion cases, the decrees of the U.S.S.R., the enforcement of which was sought 
abroad, were issued within its own territory and the validity of such acts could 
have been examined by the courts in Russia. Thus the question arose 
whether the courts abroad should be allowed to re-examine the acts of a 
foreign government. But in the case of, say, the Netherlands Government, 
the decrees were promulgated outside Holland and cannot be reviewed by 
Dutch courts as long as the country is under enemy control. In these very 
special circumstances the King’s Bench Division unanimously decided that a 
Netherlands subject living under the protection of the British Crown should 
not be denied the right to have the acts of The Netherlands Government 
temporarily established in England, examined by English courts.""° 

Non-recognition of the acts of governments-in-exile on the ground of pub- 
lic policy need not be considered. The policies of the United Nations are 
‘“‘codrdinated”’ and kept in harmony with the policy of the United States and 
Great Britain. Hence it is hardly conceivable that a decree promulgated 
by exiled sovereigns in England should be contrary to the public policy of 
the forum of the Allied Governments. 


ALLIED LABOR FORCE 


For the purpose of using in the common war effort nationals of the United 
Nations residing in Great Britain who are unfit for military service, the 
Governments of Belgium, Czechoslovakia, The Netherlands, Norway, 
Poland and the Free French authority have entered into agreements with the 
British Government. The object of these agreements is to regulate the 
employment of their nationals and to provide for the registration at the local 
labor exchanges of all persons above the age of sixteen and up to fifty in the 
case of women, and up to the age of 65 in that of men. As a result thereof 
the International Labor Force Orders were issued by the Minister of Labor 
and National Service under Defense Regulation 58A."! The enrollment of 
aliens for noncombatant services is a usage recognized in international law. 
The textbook writers distinguish between foreigners who are temporarily in 
the country and those who are permanent residents or at least staying there 
for longer periods. The right to requisition their services is applied to the 
latter class only."? But the orders by the Minister of Labor and National 

110 Supra, note 74. Arnold McNair in his article cited supra, note 60, writes at p. 80, note 
94, that he believes “the rule which prevents an English court from sitting in judgment upon 
the validity of the acts of a foreign state does not mean that it cannot make inquiry as to the 
formal validity of those acts and their nature.” 

11§$. R. & O. 1941, No. 719 for Belgian nationals; 720 for Netherlands nationals; 721 for 
Norwegian nationals; 722 for Polish nationals; 723 for Czechoslovak nationals; 724 for 
French nationals. 

112 Oppenheim, International Law (5th ed. by Lauterpacht), Vol. I, par. 317; Hall, Inter- 
national Law, par. 61. 
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Service refer to all nationals ‘‘who are within Great Britain at the date on 
which this Order comes into effect.”” This difference is, however, of no 
essential practical consequence. It is not conceivable that there are at 
present visitors in Great Britain who might feel aggrieved by the registration 
requirement. Moreover the orders are based not only on the English De- 
fense Regulations of 1939 but on agreements concluded between the British 
Government and the Allied Governments concerned. Hence the exiled 
governments are coéperating with the authorities in England for enrolling 
their nationals in British war industry. 


MAINTENANCE OF ARMED FORCES AND CONSCRIPTION ON FOREIGN TERRITORY 


More important than the diplomatic and legislative activity is the fact that 
each one of the governments-in-exile has organized and is maintaining armed 
forces to continue the fight against the enemy."* These governments have 
issued decrees for the conscription of their subjects residing outside the terri- 
tories occupied by the enemy.'* The validity of these decrees was chal- 
lenged in the Amand case on two grounds based on international law. It 
was contended that no foreign government can recruit its subjects living 
abroad, since the recruiting of an army in a foreign country is an encroach- 
ment on the sovereignty of such country. It is, however, well recognized 
that “‘in consequence of its personal supremacy a state retains its power 
even over such subjects as emigrate without thereby losing their citizenship. 
A state may, therefore, command its citizens abroad to come home and ful- 
fill their military service . . . and can punish them on their return for crimes 
they have committed abroad.” "5 To be sure, no state can use force to com- 
pel its citizens abroad toreturn. Professor Borchard "* points out that ‘‘self- 
preservation gives the state the necessary right of calling upon its citizens 


444 Belgium has an army in England and pilots in the Royal Air Force; separate air squad- 
rons are being formed. Czechoslovakia has organized an independent self-contained bri- 
gade and an air force. The Free French forces assembled under Gen. de Gaulle’s com- 
mand number about 100,000 trained soldiers and 2,000 pilots. Of Luxembourg there are 
several hundred volunteers fighting with the Belgian forces and nearly 1,000 with the 
Free French. The Dutch contingent in Great Britain consists of approximately 5,000 
draftees, and Netherlands air squadrons are serving with the RAF. Norwegian training 
camps are established in England and Scotland, in Toronto and on the Canadian coast to 
turn out Norwegian pilots, naval officers, sailors and soldiers. The Polish Army is the 
largest of the armed forces of the exiled governments. Of Greece, two fully equipped 
brigades are in the Middle East, as are also some Yugoslav units. 

The navies of the exiled governments, including the Free French, consisted in Sep- 
tember, 1941, of not less than 187 warships, including corvettes and mine sweepers, manned 
by 14,730 officers and men. The largest force were those of Norway with 58 ships, then 
Free French with 42 ships, and the Netherlands with 39 ships. (19 Bulletin of International 
News, issued by the Royal Institute of International Affairs, p. 1202.) 

14 See the Netherlands decree dated Aug. 18, 1940, published in Official Gazette in Lon- 
don, and the Belgian decrees published in Moniteur Belge (London), 1941, p. 7, and 1942, p. 6. 

46 See Oppenheim, International Law, op. cit., p. 235. 

46 Diplomatic Protection of Citizens Abroad (1915), p. 21. 
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for military duty, for which purpose the state may recall its absent citizens. 
The state of residence is not, however, obligated to facilitate his return to 
fulfill the obligations imposed by his national law, though it is bound not to 
prevent the performance of these duties.” 

In the debate on the conscription decrees issued by foreign governments- 
in-exile the Prime Minister of Canada made on May 1, 1941, the following 
statement in the House of Commons: 


A foreign government which has a legal system imposing compulsory 
military service on its nationals abroad, can, under existing international 
practice, provide for calling them up. Its representatives can bring the 
call to the attention of the nationals. They cannot exercise any com- 
pulsion within Canada in order to induce them to respond to the call." 


From the point of view of international law it was certainly still less objec- 
tionable for the exiled government to do in England what it was entitled to 
do in its own territory. 

The other argument based on international law is that since no power can 
introduce an army lawfully into another country, a fortiori it cannot there 
add persons to its army. True, an army retreating into neutral territory 
must be disarmed and prevented from again performing military acts against 
the enemy during the war."8 But the exiled governments are in alliance 
with the British Government and their soldiers arrived in England after 
the alliance had been concluded. The retreat of the forces to England, 
the country of a co-belligerent, in the course of warlike operations cannot be 
construed as a violation of international law. Nor is it contrary to any legal 
principle that a foreign army lawfully entering the country increases its 
forces by the enlistment or induction of its countrymen residing there. 

For the execution of its calling-up notices the exiled governments have to 
rely upon appropriate measures to be adopted and authorized by British 
authorities. For this reason the British Parliament enacted the Allied 
Forces Act, 1940." The Allied Forces (Application of 23 Geo. V, c. 6) (No. 
1) Orders, 1940, issued in pursuance thereof, made certain sections of the 
Army Act,”° as well as of the Naval Discipline and Air Force Acts, appli- 
cable to Belgian, Czechoslovakian, Netherlands, Norwegian, and Polish 
subjects residing in England.™! 


17 Canadian Bar Review (1942), pp. 169-170. 

18 See Art. 11, Chap. II, of 5th Hague Convention of 1907 (Rights and Duties of Neutral 
Powers and Persons in case of War on Land), this JourNAL, Supplement, Vol. 2 (1908), p. 
120. 

19 The Act is published in Halsbury’s Complete Statutes of England, Vol. 33, p. 466. See 
also Butterworth’s Emergency Legislation Service Statutes, Supplement No. 6 (1940), p. 
103. 

2017 Halsbury’s Statutes, p. 212. 

21 The Act is also applicable to Free French Forces (S. R. & O. 1941, No. 47), and to the 
Greek and Yugoslav Forces (S. R. & O. 1941, No. 651). 
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LEGAL STATUS OF ALLIED FORCES IN ENGLAND ! 


In international law and practice foreign men-of-war and foreign armed 
forces enjoy exterritoriality. Hyde ”* emphasizes that ‘‘strong grounds of 
convenience and necessity prevent the exercise of jurisdiction over a foreign 
military force which, with the consent of the territorial sovereign, enters its 
domain.”’*4 During the last warit was beyond any doubt that the American 
and British Expeditionary Forces were immune from French jurisdiction. 
The Attorney General of England expressed the same view as recently as 
August, 1940, when he told the House of Commons: ‘‘ When we have our 
forces in foreign territory we ask for and always get complete permission to 
apply our own military code.”’ "5 This practice is confirmed by very recent 
events of this war. The agreement under date of March 27, 1941, between 
the American and British Governments relating to naval and air bases in 
Newfoundland, Bermuda, Jamaica and other islands in the American hemi- 
sphere provides that ‘‘the United States shall have the absolute right in the 
first instance to assume and exercise jurisdiction” in any case in which ‘“‘a 
member of the United States forces . . . shall be charged with having com- 
mitted either within or without the leased areas an offence of a military na- 
ture punishable under the law of the United States, including, but not re- 
stricted to, treason, an offence relating to sabotage or espionage, or any other 
offence relating to the security and protection of United States naval and 
air bases, establishments, equipment or other property or to operations of 
the Government of the United States in the territory.”’ Furthermore, the 
American soldiers and their wives and children are exempt from taxes levied 
by reason of employment in the territory.“* While this paper was being 
written the British Parliament approved a plan whereby members of the 
American Expeditionary Force in Great Britain violating British law will be 
tried by American tribunals.”7 

The legal status of the armed forces of the exiled governments is regulated 
by the Allied Forces Act, 1940, and the military treaty concluded by the 
British Government with the respective Allied Government.”® The Attor- 
ney General of England admitted in the course of the debate on the bill that 

12 See in general on this subject ‘The Jurisdiction over the Members of the Allied Forces 
in Great Britain,” by E. Schwelb, in Czechoslovak Yearbook of International Law (Lon- 
don), 1942, p. 147; and for the first World War see Chalufour, Le statut juridique des Troupes 
Alliées pendant la guerre 1914-1918. 

3 International Law, par. 427, p. 432. 

24 Tn the same sense, Oppenheim, op. cit., par. 127, p. 237. 

% Parl. Deb., H. C., Vol. 364, pp. 1404, 1405. 

2% Great Britain, Treaty Series No. 2 (1941), Cmd. 6259; this JourNAL, Supplement, Vol. 
35 (1941), p. 134. 

#7 New York Times, Aug. 6, 1942, p. 21. 

®8 The British-Czechoslovak military treaty of Oct. 25, 1940, is discussed in the article 


cited supra, note 122. The treaties with the other exiled governments do not seem to have 
been published. 
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these foreign governments might say: ‘‘ You do not in this Bill go as far as 
international law.” ”° The position under the Act can be summarized as 
follows: 

(1) The British courts have unrestricted jurisdiction to try members of 
any Allied force other than the American force for any act or omission con- 
stituting an offence against the law of the United Kingdom; if, therefore, a 
British court has sentenced or acquitted a soldier, the Allied service court 
is prohibited from dealing with the same matter; if, on the other hand, an 
Allied service court had first tried an offender, the British court is not 
prevented from exercising jurisdiction but shall in awarding punishment 
have regard to any penalty imposed by the service court. 

(2) Offences of murder, manslaughter and rape shall be tried exclusively 
by the English civil courts. 

(3) In matters of discipline and internal administration exclusive jurisdic- 
tion is vested in the Allied military court, except for offences constituting 
also a violation of British law. 

(4) In civil matters the members of the Allied forces enjoy no privileges. 

(5) The British courts have no jurisdiction over matters concerning pay, 
terms of service or discharge of members of an Allied force. 


ADMINISTRATION OF JUSTICE BY FOREIGN GOVERNMENTS 


The right to administer justice according to the laws of its own country 
by its own judges is another equally vital attribute of a sovereign state. 

(a) Allied Service Court. For exercising jurisdiction on matters concern- 
ing discipline and internal administration the Allied Governments have es- 
tablished military tribunals. These courts try military offences according 
to their own penal code. It is interesting that the Belgian Government has 
established in England a French and Flemish military tribunal." Also the 
Free French Forces have their own courts martial. To assist the Allied forces 
in the apprehension and detention of offenders, the British authority is under 
a statutory duty '*! to codperate with the officer commanding such force on a 
basis equal to that enjoyed by a corresponding officer of the British force. 
Any penalty imposed by an Allied military court against an Allied soldier 
will be executed in a British prison. The British Government did not ex- 
ercise any influence on the constitution of such courts nor its proceedings 
nor the law which is applied. No appeal lies from such courts to any English 
authority. 

(b) Mixed Courts Martial.**. The airmen of Allied Governments in Eng- 

29 Parl. Deb., H. C., Aug. 21, 1940, p. 1405. 

130 Moniteur Belge, Jan. 10, 1941, p. 11, and May 8, 1941, p. 118. 

131 The Allied Forces (Penal Arrangements No. 1) Order, S. R. & O. 1940, No. 1817, 
concerns the forces of the Allied Governments, and the Allied Forces (Penal Arrangements 
No. 2) Order, 8. R. & O. No. 49, the Free French Forces. 

182 Mixed courts martial existed also during the last war. See, on this subject, the very 
interesting statement made by Lord Strabolgi in Parl. Deb., H. L., Aug. 13, 1940, p. 198. 
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land are not subject to the Allied military courts. The Czechoslovak officers 
and airmen commissioned and enlisted in the Royal Air Force Volunteer 
Reserve are subject to British Air Force law and to the discipline of the Royal 
Air Force unit to which they are attached. Yet mixed courts martial also 
have been created. They consist of a British officer as president and a Brit- 
ish officer as well as an officer of the Allied force to which the person charged 
with an offence belongs, as members. !*8 

(ec) Allied Maritime Courts.** The establishment of Allied Maritime 
Courts is a unique occurrence in legal history: judges of alien origin and citi- 
zenship, who were not appointed by the Lord Chancellor of England or any 
other British authority, but by a foreign government, are authorized by 
the British Parliament to investigate on British soil offences committed by 
alien civilians. Jurisdiction of these courts is confined to acts or omissions 
committed: 


(a) By any person on board an allied merchant ship; 

(b) By the master or any member of the crew of a merchant ship of 
an Allied Power in contravention of the merchant shipping law of that 
Power; 

(c) Any person who is both a national of an Allied Power and a sea- 
man of that Power in contravention of the mercantile marine conscrip- 
tion law of that Power." 


Proceedings before such newly created Maritime Courts are commenced 
through a summons issued by a British magistrate or by an arrest effected by 
a British police officer. The accused persons of alien nationality are tried by 
magistrates of their own country according to their own procedure, and con- 
victed and sentenced for breaches of their own criminallaw. The assistance 
of British authorities is required not only for bringing the accused person 
before the court but also for the summoning of witnesses. Furthermore, 
the person, if convicted, is detained in a British jail. The sentence rendered 
by such court is final, a review being allowed only on the ground of excess of 
jurisdiction, in which event the English High Court of Justice makes the 
final determination. In case of a conflict of jurisdiction between a British 
and an Allied court, the former is accorded preference. British subjects can- 
not be tried by these courts, and if a person summoned to appear before an 
Allied Maritime Court claims to be a British subject, the issue of nationality 
has to be determined first by an English tribunal designated for this purpose. 

The mere citation of these facts is sufficient to illustrate the impressive 
advance which this marks in the province of international law. The execu- 
tion of foreign judgments has always been a favorite topic of discussion 
among international lawyers. Many solutions have been advocated but in 


183 See the Allied Forces (Free French Air Force) Order, 8S. R. & O. 1941, No. 200; the 
Allied Forces (Norwegian Air Force) Order, 8. R. & O. 1941, No. 918. 
18 Allied Powers (Maritime Courts Act), 1941. 
1 Allied Powers Maritime Courts Regulations, 8S. R. & O. 1941, No. 872. 
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peace time none had won the approval of the jurists of the more important 
countries. It is attributable to the war that now in England judgments of 
foreign courts are executed like a British judgment without exequatur, with- 
out considerations of public policy and without examination of the compe- 
tency of the court. 

Maritime Courts are established by Belgium, Greece, The Netherlands, 
Norway, Poland and Yugoslavia.“* Their importance can best be judged by 
the substantial size of the merchant navy of these governments, including 
the Free French, aggregating 6,000,000 dead weight tons and equipped with 
30,000 officers and men."’ As Viscount Simon ™ said on the occasion of the 
inauguration of The Netherlands Maritime High Court, ‘‘this develop- 
ment would have astonished the barons of Runnymede and would have 
seriously disturbed the peace of mind of Sir Edward Coke or Lord Mans- 
field,’ and, it may be added, would have also surprised a genius like Hugo 
Grotius. 

CONCLUSION 


The privileges granted by the British Government to governments-in-exile 
do not affect the principle that the zmperium is subordinated to the domin- 
zum. The duty to respect the territorial sovereignty must prevent a state 
from performing acts which, although within its competence, in accordance 
with its personal supremacy, would violate the territorial supremacy. A 
state cannot exercise rights of sovereignty in the territory of another state 
without the latter’s consent. 


It would be intolerable that the emissaries of even the most friendly 
Allied Power should be allowed to go about the country and summon or 
arrest anybody inside the territorial borders and hail him before a tribu- 
nal. That must be done through the ordinary machinery of justice 
provided by the territorial sovereign.'*® 


The co-existence of two or more sovereign governments on the same 
territory has created a number of unprecedented legal problems. Their 
solution was possible because of the common cause which unites the Allied 
nations. The governments-in-exile established in England are not the only 


18 Pursuant to this Act, The Netherlands Government issued a decree dated Oct. 3, 1941, 
and established a Maritime High Court in London, as well as six courts of summary jurisdic- 
tion in Cardiff, Fleetwood, Glasgow, Liverpool, London and Newcastle. The other govern- 
ment with a great merchant navy, the Kingdom of Norway, established Maritime Courts 
in the above mentioned towns and an appellate court in London. For the Belgian Mari- 
time Court, see Moniteur Belge, Oct. 28 and Nov. 14, 1941, p. 265. 

187 According to the radio address of the British Lord of the Admiralty, the merchant 
navy of the exiled governments consisted in August, 1941, of 1,618 vessels, to wit, 720 of 
Norway, 480 of The Netherlands, 240 of Greece, 92 of the Free French, 54 of Belgium, 
and 32 of Poland. (18 Bulletin of International News, p. 1202.) To these figures must be 
added 48 of Yugoslavia. 

188 See his speech published in Law Quarterly Review, Vol. 58, p. 223. 
#89119 Parl. Deb., H. L., p. 288; Oppenheim, op. cit., Vol. 1, p. 241. 
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example of such coéperation of several independent states functioning in the 
same territory. The agreement signed at London on March 27, 1941, be- 
tween Great Britain and this country for the use and operation of bases in 
Newfoundland, Bermuda, Bahamas, Jamaica, St. Lucia, Trinidad and Brit- 
ish Guiana, is another illustration. It may also be mentioned that the 
Icelandic Government entrusted the protection of its country to the United 
States on the condition that, among other undertakings, the United States 
promise to recognize the absolute independence and sovereignty of Iceland 
and not to interfere with the Government now or hereafter.'*° 

Certainly a coéperation of this kind requires good will on both sides by the 
territorial sovereign and by the ‘‘invitee”’ or “licensee”? government. The 
rigidity of the notion of sovereignty proved to be an obstacle to a healthy 
development of international law and order in the past. It is to be hoped 
that when the last gun is fired the lesson of a ‘‘ Miniature Europe”’ in London 
will not be forgotten. 


40 This JOURNAL, Supplement, Vol. 35 (1941), p. 194; Dept. of State Bull., July 12, 1941, 
pp. 15, 409. 


CIVIL AVIATION AFTER THE WAR 


By D. 


Lecturer in Air Law at Leiden University 


The way the peace negotiators shape the new order in the air may well 
have a decisive influence on the fate of mankind for generations to come. 
When the peace negotiators come to consider the status of the airspace and 
the problems of air communications, there will be not only specific questions 
of commercial interest and the potential military value of these communica- 
tions requiring their attention, but they will have to realize that, as the en- 
ergies of more and more men seek scope in the air, resulting in a general 
outward impulse of the nations, issues of vital moment affecting the welfare 
of mankind are at stake. It is clear that the solution of this problem will 
be determined, to a great extent, by the solution of the problem as to the 
form or constitution of the new international political order, which is closely 
bound up with the future of the group-unit of power. 

In 1919 the peace negotiators had to lay down rules to govern air naviga- 
tion without having a background of experience to guide them. The peace 
negotiators after this war will have to take account of twenty years’ experi- 
ence in civil aviation. The question arises, therefore, whether this ex- 
perience has resulted in any continuity in the policy of governments; and in 
the attempt to answer this question there are to be considered the Inter- 
national Conference for Air Navigation held at Paris in 1910, the Peace 
Conference at Versailles in 1919, and the Extraordinary Session of the Inter- 
national Commission for Air Navigation at Paris in 1929. 

Before, however, considering the results attained at these three interna- 
tional conferences, attention may be drawn to the fact that in international 
communications certain basic principles remain the same in cause and in 
effect from age to age. Thus, through the establishment of the great mari- 
time routes, resulting from the discovery of the passage by the Cape of Good 
Hope and the discovery of America, the world acquired an entirely new as- 
pect: the importance of portions of the earth and their consequent interest 
to mankind were fundamentally changed by maritime navigation. Inastudy 
of the character of maritime navigation, two main elements should be dis- 
tinguished: (1) the social element, ‘‘man’s union with man,” and (2) the 
element of power, which is to be subdivided into the economic instrument 
and the potential military instrument. The second element has led in the 
history of the sea to rivalries often culminating in violence; the first element, 
however, has caused the law of nations to score its first successes by reducing 
the pretensions of states to the exclusive use of the sea. Through the con- 
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quest of the airspaces the aspect of the world has changed in the same way 
as it was changed in the sixteenth century through the conquest of the seas. 
The bases of economic and political power are being gradually shifted and 
national ambitions transformed; and in the future air commerce will exercise 
an ever-growing influence upon the wealth and strength of nations. The air 
will become more and more, therefore, not only a scene of commercial activi- 
ties, but of political developments, and the question of air routes will soon 
emerge as one involving some of the primary objects of the external policy of 
nations. 

In air navigation the same two main elements can be distinguished as have 
been determined in sea navigation. As through air navigation, however, 
the limitations of time and space which nature imposes upon man are over- 
come to an even greater extent than through navigation by sea, the social 
importance of this newest means of communication surpasses that of all the 
older means. Since the economic strength represented by air routes con- 
stitutes, as does that of sea routes, an instrument of political power, neither 
of them can, even in the purely economic field, be separated from politics. 
As far as potential military value is concerned, especially for ancillary serv- 
ices, such as training, supply, and troop carrying, again an analogy exists, 
though in aviation the threat from a military point of view is even greater 
than in sea navigation, the former penetrating to the heart of a country, 
horizontally as well as vertically, and practically knowing no bounds. 

A clear realization of the analogies in the problems of sea and air com- 
munications is a necessary precedent to the formulation of those ideas which 
are to determine the future status of the air. 

Taking into account the two main elements in air communications that 
have been distinguished, the international rules which are to govern these 
communications should satisfy two fundamental conditions. They should 
further the development of air navigation as much as possible; but, as this 
development will necessarily lead to rivalries, the rules should be such as not 
to create a sense of injury or injustice which would cause the rivalries to 
culminate in violence. 

Attention will now be drawn to the political and legal aspects of the prob- 
lem under consideration. 


I. THe Pouiricat AsPEcT 


In 1910, at the invitation of the French Government, nineteen states sent 
representatives to Paris to participate in an International Conference on Air 
Navigation. In his opening speech, M. Louis Renault, President of the 
Conference, declared the aim of the conference to be the examination of the 
problem as to the rules by which the freedom of circulation of aéroplanes 
could be reconciled in the best way possible, with the legitimate interests of 
States. He advised the delegates not to concern themselves too much with 
the formulation of abstract principles regarding the nature of the rights of 
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states in the airspace.! The German, French and British delegations each 
submitted an important exposé of their ideas in respect to this matter. 

The German exposé began with the recognition of freedom of passage. 
The underlying state should only restrict this freedom of passage for reasons 
of security of the state or of its inhabitants. In order to avoid discrimina- 
tion, no restriction should be applied to foreign aircraft if it were not equally 
applied to the national aircraft of the state making the restriction. This 
rule, the German delegation maintains, would mean nothing new. In most 
of the treaties of commerce and navigation is to be found the stipulation that 
the vessels of each of the contracting parties will, in the ports and waters of 
the other party, enjoy the same treatment as national vessels, so that it 
would not be possible to impose a restriction on foreign vessels without im- 
posing it at the same time on one’s own national vessels. The German dele- 
gation was willing to admit only two exceptions to this general principle: 
the first motivated by a droit de rétorsion; the second having regard to 
cabotage. 

The French delegation in its exposé came to practically the same conclu- 
sions as the Germans. Freedom of passage should be recognized, restricted 
only by the rights of the state “‘nécessaires 4 sa conservation.’’ The re- 
strictions were stated by the delegation, and from the list proposed it can be 
seen that this droit de conservation was interpreted stricto sensu. Nothing 
was said, for instance, regarding the possibility of restrictions to be made to 
protect the economic interests of the state against the competition of foreign 
states. 

The British delegation in its exposé struck a somewhat different chord. 
Several authors who refer to the Conference of 1910, express the view that 
the conference broke down because the British stuck to the theory of the 
state’s absolute sovereignty over the airspace: ‘‘thése soutenue avec obstina- 
tion et intransigeance.”’* The minutes of the conference do not confirm 
this statement. It is true that the British delegation did not want to accept 
the proposals of the Germans and the French, and that on their proposal 
the conference was adjourned; but emphasis should be laid on the fact that 
the fundamental principle of freedom of passage, to be restricted only by the 
security of the state, was also fully adhered to by the British delegation.’ 
They did not claim, therefore, an absolute sovereignty, but recognized that 
whatever rights the state had over the airspace above its territory, these 
rights were restricted by freedom of passage. 

The divergence of opinion between the British, on the one hand, and the 
German and the French, on the other, concerned the question of discrimi- 
nation between foreign and national aircraft. On that point the British 


1 Proces-V erbaux de la Conférence Internationale de Navigation Aérienne (Paris, 18 Mai-29 
Juin, 1910), p. 26. 

2 See Giannini “La Scuveraineté des Etats sur espace aérien,” Droit Aérien, 1931, p. 3. 
See Procts-Verbaur de la Conférence, ibid., p. 270. 
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delegation was of opinion that the German and French proposals did not 
sufficiently guarantee the security of the state, because the possibility of 
discrimination should be reserved in case of war or in urgent circumstances. 
In normal times England was perfectly willing to allow the entrance of air- 
craft in the same way as foreigners and ships were allowed in the country and 
in territorial waters. 

The President of the conference held that by suppressing the rule prohibit- 
ing discrimination, one of the fundamental guarantees for the admission of 
foreign aircraft would disappear. It was on this question that the confer- 
ence split. Notwithstanding its failure to achieve definite results, the con- 
ference has been of importance because it brought out the ideas on civil 
aviation which governed a great number of states before the war of 1914- 
1918. To recapitulate these ideas: The principle of freedom of passage was 
unanimously recognized, the only restriction on that principle being the 
security of the state and of its inhabitants. No state wished to reserve the 
right to forbid the entrance of foreign aircraft in its territory for other rea- 
sons, such as the prevention of competition. In the commercial domain, 
the idea was to follow the principles valid for ships passing through terri- 
torial waters and entering into ports. 

Another advantage of the Conference of 1910 was that the draft conven- 
tion prepared by it proved of value in forming the International Convention 
for Aérial Navigation which was signed at Paris on October 13, 1919. 

Were the delegates of the Peace Conference of 1919 inspired by the same 
ideas as were the delegates of the Conference of 1910, or had the war brought 
about a change in the minds of the states as far as aviation was concerned? 
A clear answer will not be found in the text of the Convention of 1919, for 
this text did not, as we shall see, assure the realization of the objective in 
view. The answer as to what the real objective was can be found in the min- 
utes of the meetings of the commissions which prepared the draft convention. 

The Aéronautical Commission of the Peace Conference instituted a sub- 
committee and charged it with the application of the following directions: 

(a) Complete sovereignty over the airspace by the subjacent state to 
be recognized. 

(b) To international aviation the greatest possible freedom should be 
given compatible with 
(1) the safety of the state, 
(2) the application of regulations regarding the admission of aéro- 

planes (these regulations must not be excessive), 

(3) the internal legislation of the state. 

(c) As regards international regulations relating to the admission and 
treatment of aircraft of contracting states, recognition of the prin- 
ciple of absence of all difference based on nationality.‘ 


‘ Proces-Verbauz de la Commission de l Aéronautique, La Paix de Versailles VIII—La 
Documentation Internationale, 1934, p. 129. 
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It was agreed that these principles should apply only to contracting states: 
the Commission did not wish the vanquished to profit by the freedom of 
passage. 

At the meeting of the subcommittee, the British delegate expressed clearly 
the principle by which the subcommittee should be guided by remarking 
that the restrictions to be made should only pertain to the proper security of 
the state—sovereignty allowing the state to indicate the passages through 
which foreign aircraft would be allowed to pass. This delegate further re- 
marked that aéroplanes would not be incommoded in the slightest degree by 
the declaration of sovereignty. Their situation would not be different from 
that of a ship exercising its right of passage through territorial waters.® 

The Italian delegation then proposed that the establishment of interna- 
tional airlines should be subject to the consent of the states flown over, which 
would regulate their operation.® 

It has to be borne in mind, however, that in the subcommittee’s report to 
the Commission, freedom of passage was specifically recognized. The dec- 
laration of complete sovereignty was intended to apply only to states not 
being parties to the convention. This complete sovereignty should not be 
maintained in the relations between states which trusted one another. In- 
ternational air carriage was to be open to foreign aircraft, but they could not 
take or deposit passengers or goods from one point to another in the same 
state. 

Paragraph 4 of Article 15 of the draft convention as proposed by the sub- 
committee stipulated that the establishment of foreign air lines was subject 
to the consent of the state flown over. 

General Sykes, the delegate of Great Britain, proposed to strike out this 
paragraph. The arguments which he advanced show that he considered this 
article only to have in view the air line kept within narrow limits. This was 
not the raison d’étre of the article as intended by the subcommittee. Gen- 
eral Sykes considered, however, that if the term lines should be given the 
significance of wide zones that would enable aircraft to select as favorable 
a route as possible, the difficulty would be solved.’ 

The French delegate then proposed to substitute the word lines by ways. 
The word “‘consent”’ in the article did not imply an idea of obstruction. 
It would be difficult to conceive that France, for example, would not help 
in every way possible the party who wanted to construct an airline. There 
again the idea of the route, not of the service, was in the delegate’s mind. 

Admiral Knapp of the United States declared that, in the opinion of the 
American delegation, the paragraph was not at all necessary as in any case 
the state had the right to prevent the establishment of aérodromes and all 
constructions on its territory. He was not opposed to the principle, but he 


’ Procts Verbaux de la Commission de l’Aéronautivue, La Paix de Versailles VIII—La 
Documentation Internationale, 1034, p. 435. 
6 Tbid., p. 264. 7 Tbid., p. 50. 
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considered the paragraph to be superfluous and in its present wording lack- 
ing in clarity. He proposed to substitute the following words: ‘‘Toutes les 
routes employées dans la navigation aérienne internationale seront désignées 
par I’Etat ou les Etats traversés.” This amendment was rejected, only the 
United States and Great Britain being in favor. 

Emphasis should be laid on the fact that at the end of the discussion the 
President, General Duval, observed that the American reservation regarding 
the paragraph in question concerned the form and not the “fond,” and 
would therefore be one of the easiest to suppress.* If the President and the 
Commission had considered the divergence to be on the service or the line, 
the question certainly would have been “‘de fond.” In consideration of this 
fact one can rightly argue that the Commission, having agreed to the sub- 
stitution of ‘‘lines”’ by “‘ ways,” did not want the paragraph to be applied 
to services, once the way had been established. The fact that the idea of the 
subcommittee was different is immaterial, as their proposal was changed. 
On the other hand, the rejection of the American proposal regarding the 
designation of the routes seems to indicate that the ambiguity of the expres- 
sion “‘ways”’ and the resulting possibility of applying it in different ways, 
was intended by the majority of the Commission so as to avoid going to the 
bottom of this difficult question. The ambiguity of the rule was proved by 
the difficulty which arose some years later between England and Belgium. 

At the Fourteenth Session of the ICAN [International Commission for 
Air Navigation], which was held in May, 1928, the controversy was dis- 
cussed. The way in which the world’s air traffic companies regarded the 
question at issue was set forth in a letter of the International Air Traffic 
Association to the ICAN (June 2, 1928).° In this letter the IATA ranged 
itself on the side of those who interpreted the word “‘ ways”’ as routes and not 
as services. Once a route has been established with the consent of the state 
flown over, the air traffic company wishing to use this route should be free to 
doso. This letter indicated a common feeling of the air traffic companies as 
to what was considered just and reasonable in their mutual relations. After 
a discussion of the problem, the ICAN passed a resolution declaring itself 
incompetent to interpret the article in question and expressing the hope that 
all differences of opinion might be adjusted by amicable settlement. The 
discussion had in fact proved that no general agreement, so necessary for the 
assurance of a certain order in aviation, then existed. By leaving the inter- 
pretation of Paragraph 4 of Article 15 in suspense, the door was left open for 
further dispute. 

In October, 1928, Dr. Wegerdt, a high official of the German Ministry of 
Communications, published an article entitled ‘Germany and the Air Con- 


* Proces-Verbaux de la Commission de l’ Aéronautique, La Paix de Versailles VIII—La 
Documentation Internationale, 1034, p. 98. 

*See Procts-Verbaux de la 142me Session de la Commission Internationale de la Navigation 
Aérienne (Geneve 8-11 Juin, 1928), p. 58. 
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vention of 13th October, 1919.’ In this article the question of the revision 
of the convention, so as to facilitate the adhesion of Germany, was considered, 

On the initiative of the ICAN, a conference for the purpose of examining 
the German proposals was called, the idea of the Commission being that not 
only the adhesion of Germany should be facilitated, but also that of all 
states not yet party to the convention, so as to ensure the uniformity of air 
navigation regulations all over the world. Seventeen states not parties to 
the convention attended the conference, making in all a representation of 43 
states. After discussion, the question of freedom or of previous permission 
to be granted by the underlying state having been put to the vote, was de- 
cided to the disadvantage of freedom by 27 votes to 4. The United States, 
the British Empire, the Netherlands, and Sweden were the states in favor of 
freedom. It was realized, however, by these four states that previous per- 
mission need not in itself constitute a barrier to freedom of air navigation. 
What mattered were the motives on which permission could be refused. In 
the text adopted it was stipulated that a state may require its authorization 
for the establishment of international airways and the creation and operation 
of regular international air navigation lines, with or without landing, on its 
territory. The word “may” indicates that a state has complete freedom to 
admit air traffic above its territory without restriction. 

In the ten years which had elapsed since 1919 many states had drifted 
far away from the liberal spirit which inspired their delegates to declare, 
when preparing the Paris Convention, that to air navigation the same right 
of free passage should be granted as was given to shipping in territorial 
waters. The few clouds which had appeared on the horizon in 1919 had 
grown to such an extent that a great part of the free sky was darkened. Be- 
fore considering the period 1929-1939 two international air conventions 
must be examined. 

First, the Ibero-American Convention of October, 1926.!° On the points 
under discussion, this convention reproduces exactly the original text of the 
Paris Convention. The observations that have been made regarding this 
text apply equally to the Ibero-American Convention. 

Secondly, the Pan American Convention of January, 1928." In May, 
1927, under the auspices of the Pan American Union, a series of conferences 
on questions concerning international aviation took place at Washington and 
a draft convention was prepared. This was sent to the Pan American 
Conference at Havana in January, 1928, which adopted it. In Article 1 the 
Pan American Convention follows the Paris Convention by recognizing that 
every Power has complete and exclusive sovereignty over the airspace above 
its territory. In Article 4, which corresponds to Article 2 of the Paris Con- 
vention, each contracting state undertakes in time of peace to accord freedom 

10 Ratified by Argentina, Costa Rica, Dominican Republic, Mexico, Paraguay, Spain. 

1 Ratified by Chile, Costa Rica, Cuba, Dominican Republic, Guatemala, Haiti, Honduras, 
Mexico, Nicaragua, Panama, U.S. A. 
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of innocent passage above its territory. An important difference, however, 
between the two conventions lies in the fact that in the Pan American Con- 
vention nothing is said about previous authorization for airlines: this had 
been expressly provided for in Article 15 (4) of the Paris Convention. 

When making a general survey of the political situation as to the air during 
the period 1929-1939, one point clearly stands out. The question of air 
communications is no longer a regional problem, but has become a world 
problem. Whereas the obstacles put in the way of airlines had, up to that 
period, primarily affected the separate continents, an entirely new aspect 
was opened through the drive for intercontinental connections. It should be 
borne in mind that though in continental air traffic the development of air 
communications has in many cases been retarded through the withholding 
of authorizations, the states have often managed to attain their aim by a 
roundabout way. In intercontinental traffic, however, at least in most 
cases, the roundabout way does not exist. The repercussions caused by 
obstacles in this domain are of an infinitely more serious nature. 

Firstly, it may be noticed that Turkey passed a law prohibiting all transit 
flights over its territory. This not only affected continental air traffic—the 
connections between Turkey and the other countries on the European con- 
tinent, but also resulted in the severance of intercontinental air communica- 
tions to the East. 

As the second instance, Spain should be mentioned. In the course of the 
year 1939 the Spanish Government refused to permit British Airways, Air 
France and K.L.M. to fly over Spanish territory. According to the periodi- 
cal Interavia, the Spanish Government wanted to reserve landing and transit 
rights in Spain to companies belonging to the countries which had been the 
allies of Franco during the Civil War.” 

As a third case, in 1937 the Government of the United States refused a 
request of the Dutch Government on behalf of the K.L.M. to open a new 
airline from Willemstad (Curacao) to Miami. 

Germany, in 1937, announced it was ready to set up a permanent trans- 
atlantic airmail service forthwith. According to Aviation, Washington re- 
fused its permission, taking the stand that it would grant no rights for such 
a service until an American company was ready to operate a service to 
Germany on a trip-for-trip basis. 

In 1938 the Government of the United States took possession of the Pacific 
islands of Canton and Enderbury. Following Great Britain’s protest, dis- 
cussions between the two governments took place which resulted in a con- 
vention, signed on April 6, 1939, by which it was agreed that the islands in 
question would be governed by two officials, one American and one British. 
One part of this convention profoundly affects international air communica- 
tions. It is stipulated that all landing rights on the islands are reserved 


" See Interavia, No. 609, p. 8; No. 610, p. 11; No. 618, p. 10; No. 652, p. 8. 
8 Ibid., No. 633, p. 10. 
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exclusively for American and British air companies: no other company will be 
allowed to land on these territories. Considering the great importance of 
these islands as an intermediate stop for air services across the Pacific, the 
convention tends to monopolize air traffic in that region. 

When we recapitulate the attitude of the states with the strongest de- 
veloped civil aviation during the period under consideration, we come to the 
following conclusions: 

Great Britain in 1910, 1919, and 1929 declared itself to be a strong partisan 
of the principle of freedom of passage. In 1929 Sir Sefton Brancker, Director 
of Civil Aviation in Great Britain, defending this principle before the Ex- 
traordinary Meeting of the International Commission for Air Navigation, 
admitted that one might accuse Great Britain of not always having taken 
decisions in conformity with this principle. This fact, he said, was due to 
material difficulties and it would soon be perceived that the British Govern- 
ment was honestly favorable to the régime of the greatest freedom of air 
navigation.* In view of the agreement between Great Britain and the 
United States concerning Canton and Enderbury, one is justified in having 
some doubts regarding the willingness of Great Britain to apply the principle 
favored by Sir Sefton Brancker in all its consequences. 

The United States of America declared itself in 1919 and 1929 a strong 
partisan of the principle of freedom of passage. Three conventions con- 
cluded by the United States in 1933 and 1934—the conventions with Sweden, 
Norway, and Denmark—bore witness to the same spirit. All three con- 
ventions contain an article preventing the contracting parties from impeding 
free circulation by arbitrary and vexatious measures and emphasizing the 
fact that only the needs of security and public order can justify restrictions 
on free circulation. A few years later, however, the attitude of the Gov- 
ernment of the United States of America had completely changed, as the 
instances given above clearly prove. In 1938 Edward Warner, in an article 
published in Foreign A ffairs,'* indicated the policy of the Government of the 
United States of America to be: no regular commercial aviation into the 
United States under a foreign flag without simultaneous provision for an 
equal amount of American flying on the same route. 

France in 1910 and 1919 was a partisan of freedom of air navigation. In 
1929 she took an attitude which, as her delegate, M. Flandin, frankly ad- 
mitted, was inspired by purely selfish reasons. France considered that, in 
the future, aviation would succeed in establishing the thesis of freedom of air 
traffic; but she voted for a restricting text in the Paris Convention because 
she considered such a text a concession to the great colonial Powers which 
they could not reject. 


14 See Procés-Verbaux de la 16¢ Session de la “ICAN,” Paris, 10-15 Juin, 1929, p. 45. 

15 Sweden-U.S.A., 9 September, 1933. Norway-U.S.A., 16 October, 1933. Denmark- 
j.S.A., 24 March, 1934. 

16 Ed. Warner, “Atlantic Airways,” Foreign Affairs, Vol. 16, p. 594. 
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Germany in 1910 strongly adhered to the principle of freedom of air navi- 
gation, but in 1929 she was responsible for increasing the possibility under 
the Paris Convention of refusing innocent passage to foreign air traffic. An 
instructive study of freedom of passage for oversea air navigation, published 
in Germany just before the present war, discloses the fact that a change of 
front had been taking place in Germany.!’ Considering the difficulties 
Germany experienced in her efforts to obtain permission for her transatlantic 
airline, difficulties which at the outbreak of the war had not yet been sur- 
mounted, such a change was to be expected. 

Italy. In 1919 it was the Italian delegate who first insisted on the neces- 
sity of protecting national aviation against foreign enterprises; and in 1929 
Italy stuck to her original attitude, but here also the difficulties experienced 
in the building up of intercontinental airlines appear to have caused a re- 
versal of Italy’s original attitude. Ambrosini, Italy’s representative in many 
international air conferences, in an article published in 1938,!* propagates the 
idea of freedom for aéromaritime lines. Venturini, one of the Directors of 
the Italian air company Ala Littoria, in an article published in 1940, insists 
on freedom of passage for air services on the analogy of the freedom of 
shipping.!® 

Belgium was the direct cause of the restricting text in the Paris Conven- 
tion. She declared herself, however, to be in favor of a régime of the greatest 
freedom, but considered technical difficulties to stand in the way of the im- 
mediate application of this principle. 

Finally, the Netherlands and Sweden have proved themselves to be 
fighters for freedom of the air that have stuck resolutely to their principles 
from the very beginning down to the present time. 

The unprecedentedly accelerated speed of change in the last thirty 
years has been such that, politically, air navigation has already passed 
through many of the phases which it took sea navigation centuries to 
span. 

As to air navigation, it may be observed that in 1910 the states were pre- 
occupied only with guaranteeing the safety of their territory; the necessity 
of permitting other states to navigate freely to and over their territory was 
recognized to the fullest extent where this freedom did not affect the security 
of the state. The period 1910-1919 can thus be compared with that period 
in the history of shipping in which the adjacent seas were appropriated 
primarily to secure the land from invasion. 

In 1919 the first consideration was still the security of the states, but the 
study of the minutes of the meetings held by the Aéronautical Commission 


"Dr. Christensen, Der Grundsatz der Verkehrsfreiheit im tiberseeischen Luftverkehr, Berlin, 
939. 


"A. Ambrosini, “Souwveraineté et Trafic Aérien International,’ Revue Générale de Droit 
Aérien, 1989, p. 551. 
*E. Venturini, “L’ Aviation civile en temps de paix,” Interavia, No. 724-725, p. 19. 
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of the Peace Conference reveals the fact that some small clouds were already 
appearing on the horizon of the free sky. In the minds of some of the dele- 
gates the idea took shape to use the power of the state over the air to protect 
its own air navigation against foreign competition. As in shipping, the 
pretensions to the appropriation of the sea and the power to restrict foreign 
sea commerce grew in proportion to the increase of the direct profits to be 
expected from them, so in aviation the pretensions to unrestricted sover- 
eignty—not in doctrine but in practice—grew in proportion to the develop- 
ment of aviation during the period from 1919 to 1929. The Conference of 
the International Commission for Air Navigation of 1929 proved how little 
was left of the original idea of freedom. 

In shipping, the entire situation was changed through the discovery of 
new maritime routes, because from that moment the problem of free naviga- 
tion was no longer a regional problem but had become a world problem. 
The first impulse of the Powers which mastered these routes was to monopo- 
lize them under the pretext that their discovery entitled them to make an 
exclusive use of them. But mankind promptly revolted against a principle 
which was opposed to the spirit of freedom created throughout the world by 
these discoveries. A century after the discoveries the principle of exclu- 
sivism was generally recognized to be moribund and freedom prevailed. 

In aviation also the first impulse of the country which mastered the world 
air routes was to try to protect its position by excluding others. If the 
United States, the master of the world air routes, does not go so far as to try 
to secure a monopoly over the oceans, its attitude does fail to appreciate the 
spirit which the establishment of world aviation must necessarily create, in 
the same way as the attitude of Spain and Portugal in the sixteenth century 
failed to appreciate the spirit created by world sea routes. 


Il. Tuer LeGau AsPEcT 


Attention has already been drawn to the fact that in 1919 the principle of 
sovereignty was unanimously accepted, the two other competing theories 
being decisively rejected, viz., the theory of the airspace being entirely free 
and the theory by which, upon the analogy of the maritime belt, there is a 
lower zone of territorial airspace and a higher zone of free airspace. What- 
ever objections of a legal nature one wishes to make to this principle of 
pyramidal sovereignty, it can safely be held that as long as the principle of 
sovereignty on the land is maintained in its present form, it will be maintained 
in the airspace above the land. The difficulties experienced in the present 
war in restricting violation of sovereignty in the air do not alter the fact that 
the principle of sovereignty in peacetime as well as in wartime is preferable 
to any other alternative. 

If the authors of the Paris Convention of 1919 were convinced of the 
necessity of recognizing the principle of the sovereignty of the state over the 
land and territorial waters, they were not less convinced of the necessity of 
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proclaiming the airspace above the open sea as being entirely free. But what 
is the legal basis of this freedom? What does it involve and how can it be 
reconciled with the principle of sovereignty over the airspace above terri- 
torial waters and above the land? The freedom of the airspace above the 
open sea is derived from the freedom of the sea; their legal bases are the same; 
and it is to Grotius to whom we turn in the first place to find the justification 
of both principles. 

Now the arguments of Grotius were of a two-fold nature, as well moral as 
legal, and it is curious to note that, whereas Grotius himself refuted in De 
jure belli ac pacis his main legal argument set forth in Mare Liberum, this 
same legal argument has still been used by some of the internationalists of 
the present time as a basis for the freedom of the air. In Mare Liberuwm 
Grotius contended that the sea by its very nature cannot be appropriated. 
In De jure belli ac pacis Grotius refuted his original argument that by its 
nature the sea cannot be occupied by remarking that, in the same manner as 
rivers, the sea appears capable of being made the property of the Power 
possessed of the shore on both sides of it. The only limitations for this 
possibility of appropriation being: not too much area as compared to the 
shore owned by the riparian state and no curtailment of the right of innocent 
passage. It is not through his legal arguments that Grotius has exercised 
his enormous influence, but through the moral aspirations of his theory that 
the whole earth is for all people and that the sea is the great means of making 
man participate in the totality of the earth. 

The predominant reason underlying the freedom of the sea is that the sea 
is necessary to the communication of mankind. It is the common conviction 
that this international highway connecting distant lands should not be under 
the sway of any state whatever. The basis of the freedom of the sea is to be 
found in the common conviction that by withdrawing the sea from the im- 
perium of states and by declaring the sea to be a common domain of com- 
munication for the community of states the interests of that community are 
best served. 

The reasons given for the freedom of the sea are equally valid for the free- 
dom of the air above the sea, but, if one bases the freedom of the air above 
the sea on the principle that the air is the natural means for communication 
necessary to enable man to participate in the totality of the earth, how can 
one reconcile the principle of state sovereignty over the airspace above the 
land with this general principle? Is this principle of freedom only valid for 
states bordering the oceans? Is not every state a border state of the air 
ocean and has not therefore every state a right to this freedom of communica- 
tion? A tendency may be noted in discussions of the doctrine to pass lightly 
over these questions. This may perhaps be attributed to the incongruity 
between this principle and the principle—not of sovereignty as such—but of 
the complete and exclusive sovereignty spoken of in the Convention of 1919. 
Does the sovereignty which the state exercises over the airspace above its 
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territory differ in kind from the sovereignty the state exercises over its land 
domain and its territorial waters? The question of the nature of the sover- 
eignty of the state over the airspace came under discussion during the 
Hague Codification Conference of 1930. The following articles were ac- 
cepted by the Conference: 

Art. I. The territory of a state includes a belt of sea described in this 
convention as territorial sea. 

Sovereignty over this belt is exercised subject to the conditions pre- 
scribed by the present convention and the other rules of international 
law. 

Art. II. The territory of a coastal state includes also the airspace 
above the territorial sea, as well as the bed of the sea and the subsoil. 

Nothing in the present convention prejudices any conventions or 
other rules of international law relating to the exercise of sovereignty 
in these domains. 

The following bases of discussion were proposed: 

No. 1. A state possesses sovereignty over a belt of sea round its 
coasts; this belt constitutes its territorial waters. 

No. 2. The sovereignty of the coastal state extends to the air above 
its territorial waters, to the bed of the sea covered by those waters and 
to the subsoil. 


Whereas in basis of discussion No. 2 direct reference was made to sov- 
ereignty over the airspace, Article II, which was accepted, speaks in terms of 
territory, leaving it to be supposed that the question of sovereignty had 
incidentally been solved. Why did this happen? It was feared that from 
the basis of discussion it might be deduced that the sovereignty of the state 
over the air is the same as the sovereignty of the state over the water. This 
reasoning seems unsound because the nature of the sovereignty over the air- 
space above territorial waters is the same as the nature of the sovereignty the 
state possesses over the belt of sea along its coasts. The limitations upon 
these sovereignties, however, need not necessarily be the same. These 
limitations find their basis either in a treaty or in a rule of customary inter- 
national law. For each of the two sovereignties one has to inquire whether 
there is a treaty or a rule of customary law limiting the power of the state. 
The treaties and these rules can of course be, and as a matter of fact are, 
different as regards the surface and the air. The limitations can therefore 
be, and in reality are, different also; but the nature of the sovereignty remains 
thesame. The cause of the uncertainty in the minds of many delegates must 
be sought in the unfortunate wording of Article I of the Paris Air Convention 
of 1919, by which complete and exclusive sovereignty over the airspace was 
recognized. The intention of the authors of the Paris Convention was, 
however, to limit sovereignty over the airspace for each other’s benefit by 
the freedom of passage. This intention is clearly expressed in Article II of 
the convention. The Italian delegate Giannini, therefore, rightly laid em- 
phasis on the fact that the pleonastic form of Article I meant nothing at all. 
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As regards sovereignty over the airspace we conclude that it does not differ 
in kind either from the sovereignty which the state exercises over its land 
domain nor from the sovereignty of the state over its territorial waters. 
If it is true that sovereignty over the airspace is derived from the possession 
of the subjacent territory, this does not mean, however, that the extent of this 
sovereignty—the measure in which the sovereignty is limited by rules of 
international law—must be exactly the same as the extent of sovereignty 
over the land domain. These are separate questions. For each of the two 
sovereignties one has to ask the question: what are the rules of international 
law affecting this sovereignty? 

Cavaglieri rightly observes that international practice appears to establish 
a common conviction of the states in favor of the principle that a state, 
member of the community of nations, is not permitted to forbid in an ab- 
solute way access to its territory either to all aliens or to the nationals of a 
particular state.2° No state insists on its power, based upon the principle 
of unlimited sovereignty, ta exclude all foreigners. 

Are there any limitations on the sovereignty of the state over the airspace 
above its territory, or, to put this question differently, are there any treaties 
or customary rules of international law restricting the power of the state over 
the airspace? 

In Article 2 of the Paris Convention of 1919, Article 2 of the [bero-Ameri- 
can Convention of 1926, and Article 4 of the Pan American Convention of 
1928, the contracting states undertake, in time of peace, to accord freedom of 
innocent passage above their territory to aircraft of other contracting states. 
One of the fundamental ideas of the delegates at the Versailles Peace Con- 
ference was: ‘‘ After having fixed the right of sovereignty, we have waived 
this right for each other’s benefit, at least as far as freedom of passage is 
concerned.” 

The fact that the first two conventions recognize the possibility of states 
making conditional on their prior authorization the creation and operation of 
international airlines does not affect the basic principle by which freedom of 
passage is recognized. One may object, however, that practice has proven 
that states, basing themselves on this condition of prior authorization, have 
in many cases refused to grant freedom of passage, though this passage 
would not in any way have affected their vital interests. However true this 
may be, it does not alter the fact that if a state avails itself of the right given 
to it in such a way as to invalidate the freedom of passage provided for in the 
above-mentioned articles, it clearly violates one of the fundamental princi- 
ples on which each of the three international air conventions is based; and it 
cannot but be considered surprising that actual cases of violation have not 
been more openly condemned. 

Now as regards the situation where no treaty exists, as is the case, for 
example, between the United States and many of the European states. Does 
20 Recueil des Cours de l’ Académie de Droit International, 1929, I. 
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there exist any rule of customary international law limiting sovereignty by 
the right of innocent passage? When answering this question, it should be 
borne in mind that custom is not limited to series of homogeneous acts but 
embraces also continuous common conviction although this conviction be 
not converted into acts. Uniformity of attitude of the states in the twenty 
years’ existence of civil aviation and of their acts is not to be discerned; but, 
when one examines the doctrine of the last twenty years, one is struck by the 
measure of unity in the opinion of the authors proclaiming freedom of passage 
for air navigation and rejecting the arbitrariness of states in this domain.*! 
On a superficial view it may seem surprising that there is such a marked dif- 
ference between the attitude of states and the doctrine of writers, but the 
explanation is not difficult to find. Whereas as a general rule the practice of 
states determines doctrine, this has not been the case in aviation, where 
thought about the rules which should govern air communications started 
before air communications actually existed. 

The legal basis of the freedom of passage in the territorial waters of the 
state and in international rivers is found in the common consent of the na- 
tions that they should be able to communicate freely with each other in so far 
as this freedom does not affect their independence. The domain of the air 
constituting the greatest medium for communication of mankind, inexorable 
logic imposes the acceptance of the principle of freedom of passage for air 
communications on the same legal basis as that applicable to other interna- 
tional communications. However much practice, in various instances, may 
have departed from this principle, one is justified in maintaining that a com- 
mon conviction is existent, according to which freedom of passage by air is a 
logical consequence of the general principle of freedom of international com- 
munications in territorial waters and in international rivers. 

In the introduction to the present study it was postulated that the rules to 
govern air navigation should satisfy two primary conditions. They should 
further the development of air navigation as much as possible; but, as this 
development will necessarily lead to rivalries, the rules at the same time 
should be such as not to create a sense of injury or injustice which would 
cause rivalries to culminate in action by force. 

As aviation overcomes the limitations of time and space which nature 
imposes upon man to a greater extent than in the case of shipping, the social 
element of aviation is necessarily stronger than that of shipping; and, from 
the social point of view, therefore, the call for freedom in aviation must be 
even more persistent than that for freedom in shipping. The reason why the 
awareness of the social element of aviation is not greater throughout the 
world is due to the fact that quantitatively air commerce has not yet 
grown sufficiently to have a pronounced influence upon public opinion. 

The second element, the power element, influences freedom, both in eco- 


21 Cf. the authors cited by Goedhuis, “Le Régime juridique de Vespace aérien,”’ Revue de 
Droit International et de Législation comparée, 1936, No. 2, p. 384 et seq. 
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nomic and potential military aspects. As regards the economic aspect, if 
it has to be admitted that there is an identity of interests for all states in the 
existence of air communications, individual interests of the states may clash 
over the share which each state is to have in these communications. The 
reason why several states applied a restrictive principle in aviation was that, 
through their geographical position or otherwise, they expected to be able to 
secure for themselves a larger share in air communications or in the benefits 
arising therefrom than they would have been able to secure if freedom of 
passage prevailed. They may have known that by prohibitory regulations 
they hampered the building up of a world air net; they may even have real- 
ized that by obstructing air communications their own interests in having the 
best communications possible were injured, but this injury was in their eyes 
outweighed by the ultimate advantages they thought to reap, hoping that 
the other states would be forced to let them have a share in air communica- 
tion greater than what they would have been able to receive otherwise. 
When considering the political aspect as it presented itself in 1929, Flandin, 
analyzing the attitude of the smaller states which were in favor of the restric- 
tive principle, remarked that it seemed that these smaller states wished to 
make a present to the larger states with extended territories. 

As regards the commercially stronger states, this category may be sub- 
divided into: 

(1) The states not disposing of bases outside their own country which 
can be used as landing places. 
(2) The states having such bases at their disposal. 
Considering those two subdivisions: 

1. All commercially strong states, whether or not they dispose of airbases, 
will seek more and more scope for their energies in the air. The advantages 
of a state not disposing of airbases in having the possibility of using the air- 
bases of other countries definitely outweigh the disadvantages they might 
suffer from having to compete with foreign airlines on their own territory. 

2. It is for this category that the asserted common interest in freedom of 
air navigation is least apparent. The acceptance of this principle by the 
states falling under this category involves sacrificing certain immediate self- 
interests, but these sacrifices are required not only by ethical idealism—it is 
not reasonably to be expected that states will allow themselves to be guided 
exclusively by considerations of a moral order—but by political realism. 

The analysis of the economic aspect of civil aviation leads to the conclusion 
that the ultimate interests of all states, whether large or small, whether 
economically strong or weak, require the acceptance of the principle that no 
state should forbid for reasons of economic protection foreign aviation to fly to, 
from or over its territory. The only exception to this principle, to be granted 
to each state, should concern the reservation of purely national traffic 
(cabotage) to its own airlines. 

There remains to be considered the question as to the way in which the 
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attitude of states towards the civil aviation of other states will be affected by 
the potential military value of that aviation. In this domain a divergence 
exists between shipping and air navigation, though this divergence is not of a 
fundamental nature. Merchant shipping presents an instrument of poten- 
tial military power, especially for ancillary services such as training, supply, 
and troop carrying; but civil aviation presents a much greater danger than 
merchant shipping as an instrument of direct aggression. Aircraft penetrate 
to the heart of the country, are more difficult to control and can strike swiftly. 
The aversion of certain states to open areas of military importance to the 
operation of foreign airlines is therefore understandable. If there exists an 
alternative route—even though this route may not be as favorable as the one 
leading over or in the military area—the closing of such area will not present 
a serious problem as it does not profoundly affect the course of world avia- 
tion. The situation takes on a different aspect, however, when the military 
area is indispensable as a basis for world airlines, as is the case with regard to 
several islands in the Pacific. Take the case where the state owning such an 
island wishes, for reasons of security, to close it as a base for all foreign civil- 
ian aircraft operations. Such action may increase the relative security of the 
island in question, but will it increase the absolute security of the state? 
When a particular base owes its importance to its control of a world highway, 
the problem of access to this base concerns the world; and sooner or later the 
world will probably revolt against a monopoly which obstructs the natural 
course of a channel of trade vital to the community of nations. A state real- 
izing this fact may be inclined to open the base to the airlines of certain 
countries with which it entertains close relations. Although, from the view- 
point of communications, such partial opening is of course preferable to a 
monopoly of the state in question, from the point of view of general security 
this situation is even worse than the situation brought about by a general 
prohibition. The reason is that such discrimination between states on a 
point which may affect their essential interests will lead to political griev- 
ances, the seriousness of which will grow in proportion to the importance of 
the base for world air traffic. To be added to the political grievances are, 
of course, the retaliatory measures which will affect the aviation of the pro- 
hibiting state. 

The security of an area of military importance which at the same time is 
indispensable as a base for world aviation should therefore, in the ultimate 
interests of the owner of the base as well as in the interests of the community 
of nations—be guaranteed by all possible means, except the one which leads 
to the prohibition of the use of the base by foreign air companies. It is clear 
that no useful purpose would be served in making at the present time any 
suggestions concerning the way of guaranteeing the security of the bases in 
question, as this problem is of course closely bound up with the general 
security problem which, at the end of this war, may have to be solved. 
The discussions regarding the future status of the air will take place under 
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circumstances laden with memories of the destruction and sufferings caused 
by aviation in this war. A great effort will be needed in order that the vision 
of the future be not blurred by these memories and there result the failure to 
recognize the beneficent element in aviation, without which no stable basis 
for a constructive air policy can possibly be created.” 

It should never be forgotten that of the three elements—land, sea, and air 
—the last is the least national and nationalizable. For reasons both of 
ethical idealism and political realism there is no field of human activity for 
which the claim to freedom is more insistent than the field of the air. 


#2. H. Carr in The Twenty Years Crisis, 1940, gives a masterly analysis of the influence 
which the factors power and utopia should have on sound political thought. 
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INTERNATIONAL LAW AND COLOMBIAN CONSTITUTIONALISM 
A NOTE ON MONISM 


By MARION GIBSON 


Assistant Professor of Political Science, Duke University 
I 


In explaining the nature of international law, each of the two major 
schools of thought draws upon legal philosophy and practice for evidence in 
support of its interpretation. It is not the purpose of this note to offer any 
conclusions or proofs as to the validity of the reasoning of one or the other 
of the two schools. It would require more than the subject-matter here 
considered to prove the ‘‘ Monist”’ position, or to detract from that of the 
“Dualist.’”” However, inasmuch as state practice is one of the guides to the 
resolution of the debate on the nature of international law, it is hoped that 
an explanation of the attitude of the Colombian Supreme Court concerning 
the relationship of pacta to the national constitution and legislation of that 
state may merit mention. 

The ‘“‘Monists”’ base their monism on the argument that international 
law can and does, when necessary, determine the content of municipal law. 
In this connection, they rely much more heavily upon conventional than 
on customary law.'! This is to be expected because the greater certainty of 
conventional law makes any conflict between it and municipal law more 
obvious and thereby enables one to assume his attitude towards such con- 
flict with a minimum of misgivings as to his intellectual honesty or per- 
spicacity. 

There is an established doctrine in Colombian jurisprudence which is in 
harmony with the ‘ Monist”’ position that in cases of conflict between pro- 
visions of an international treaty and provisions of municipal law, the 
treaty shall prevail.? In effect, this is a limitation on the doctrine of state 
sovereignty vis-d-vis international law. That is to say, the Colombian 
Supreme Court has refused to invalidate a treaty on the grounds of uncon- 

1H. Kelsen, ‘Théorie Générale de Droit International,” 42 Recueil des Cours de la Aca- 
démie, (1932), 117-352, especially pp. 298ff. See also, J. L. Kunz, “The ‘Vienna School’ 
and International Law,” 11 N. Y. Univ. Law Quar. Rev. (1934), 370-421. 

See, Hermann Meyer-Lindenberg, “El control judicial de la constitucionalidad de ‘as 
leyes,” 15 Revista Javeriana, (1941), 68-79, especially pp. 76-79. 

Dr. Meyer-Lindenberg is Professor of International Law in the National University 
Bogot4. The author wishes to acknowledge his indebtedness to Professor Meyer-Linden- 
berg whose tireless answering of questions enabled the author better to understand the prob 
lem under discussion. 


Some evidence of at least the presence of this idea in U. S. jurisprudence is to be found 2 
Cook v. United States (1933), 288 U. S. 102. 
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stitutionality. In fact, the court has refused even to decide the question 
of the unconstitutionality of treaties entered into by the Colombian Govern- 
ment. The practical effect of such refusal is to place the treaty above ques- 
tion. Any treaty signed by the Executive and approved by the Congress 
is the law of the land. Citizens may not question the constitutionality of 
the treaty in the courts. It is absurd to argue that the citizens may be 
protected by impeachment machinery against executive signature of uncon- 
stitutional treaties in view of the constitutional requirement of congressional 
approval as a condition precedent to ratification. Moreover, control of the 
Congress is the dubious one of “‘revenge at the next election.” Therefore, 
for all practical purposes, in cases of conflict between a treaty and the Con- 
stitution, the treaty prevails because of the lack of a forum in which to 
question its constitutionality. 


II 


On April 6, 1914, there was signed at Bogotd a treaty between the United 
States and Colombia which provided, among other things, that Colombia 
recognize the independence of the Republic of Panamé. The Colombian 
Congress approved the treaty on June 9 of that year by Law No. 14.2. The 
United States Senate withheld its approval until April 20, 1921, and ratifica- 
tions were not exchanged until the following year.4 It was under these cir- 
cumstances that the validity of the treaty was questioned before the Colom- 
bian Supreme Court. 

The Supreme Court of Colombia is charged with the “‘ guardianship of the 
integrity of the Constitution.”’ For the execution of such duty it is given 
the power ‘“‘to decide definitively, . . . upon the validity of all laws or 
decrees questioned before it by any citizen whatsoever as unconstitutional.” ® 
It was on the basis of this provision that General Carlos José Espinosa ques- 
tioned the constitutionality of Law No. 14 of 1914 on the ground that it 
approved a treaty which contained provisions contrary to the national 
Constitution.® 

In his complaint, General Espinosa cited twelve sources of conflict, none 
of which was really convincing or based on sound reasoning. However, it is 


* Reptblica de Colombia, Leyes (1914), p. 24. 

‘U.S. Stat., Vol. 42, Pt. 2, p. 2122. 

® Art. 149, Constitucién Politica de la Republica de Colombia, p. 50 (Codification of 1936). 
The full text of the article is: 

“The Supreme Court of Justice is entrusted with the guardianship of the integrity of the 
Constitution. Consequently in addition to the other powers conferred upon it by this 
[Constitution] and laws, it shall have the following power: 

“To decide definitively, after consultation with the Attorney-General, upon the validity 
lexequibilidad] of legislative acts objected to by the Government as unconstitutional, or 
upon the validity of all laws or decrees questioned before it by any citizen whatsoever as 
unconstitutional.” 

* Decision of July 6, 1914, 23 Gaceta Judicial (1915), p. 9. 
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unnecessary to consider or reconstruct the bases of his complaint. All that 
is germane to the problem at hand is the fact that the court was faced with 
the question of the constitutionality of a treaty duly denounced as repug- 
nant to various constitutional provisions. Because the case was of this 
nature, the court refused to take jurisdiction. 

The law involved in the case contained only one article. The remainder 
consisted of a reproduction of the treaty which it approved.? The court 
interpreted the nature of the complaint as an action brought to question 
the constitutionality of various provisions of the treaty itself. That is to 
say, the court did not consider that the complaint, as presented, was a charge 
of unconstitutionality leveled at the sole article in the law.® 

The court next considered the question of its jurisdiction in a case of this 
type. In General Espinosa’s complaint it was said that the court had juris- 
diction by virtue of a provision in the second paragraph of Article 149 of the 
Constitution which provides that the court has power to decide definitively 
on ‘‘all laws or decrees” questioned before it as unconstitutional by any 
citizen whatsoever.* He contended that because of the generality of the 
term ‘‘all laws or decrees,”’ the court could not properly escape jurisdiction 
by arguing that the law in question was of an exceptional nature and there- 
fore did not fall within the jurisdiction of the court. 

The court would not agree with this contention. It was of the opinion 
that although laws approving treaties went through the same procedure re- 
quired for ordinary legislation, they nevertheless differed substantially. 
Ordinary laws are unilateral acts or expressions of the sovereign will and 
their entrance into force is completed by executive sanction and promulga- 
tion. On the other hand, laws approving treaties are merely the way in 
which one of the parties to the treaty manifests its consent to the provisions 
of a bilateral international pact. Such a law creates no legal situations or 
relations and its efficacy depends upon the consent of the other contracting 
party.!° 


7“Sole Article: The treaty signed in this capital April 6th of this year between the 
Republic of Colombia and the United States of America is hereby approved:” Then fol- 
lows the text of the treaty. Law No. 14 of 1914, loc. cit. 

§ “Tt is seen clearly then that the claim of invalidity is directed against the sole article 
of Law No. 14 of 1914 approving a treaty, and that the basis of such invalidity consists not in 
that this article is contrary to the fundamental charter, but in that some of the stipulations 
contained in said treaty not only violate the cited provisions of the Constitution but are 
repugnant to the spirit thereof. In other words, not the spirit of the law itself, but the fact 
that it approves a treaty containing clauses which violate the National Constitution is chal- 
lenged.”’ Loc. cit., pp. 10, 11; italics inserted. 

* For text, see above, footnote 5. 

10 “ Although the law approving a public treaty follows the same procedure required for 
ordinary legislative acts, there can be no doubt that for other reasons it differs substantially 
from ordinary laws. The latter are unilateral acts, expressions of the will of the sovereign 
which commands, prohibits or permits; the sovereign’s sanction and promulgation com- 
pletes them. The former [type of law] is an element of a complex juridic act; it is the 
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Moreover, as the court pointed out, the complaint was not based upon the 
unconstitutionality of the law, but rather on the unconstitutionality of some 
of the provisions of the treaty. Although the law is a necessary element 
of the treaty, the two should not be confounded. It is the treaty and not 
the law in which repugnance, if any, is to be found. Since this is the case, 
the court found that it had no jurisdiction under Article 149 of the Con- 
stitution to take cognizance of the question of the constitutionality of a 
treaty before the exchange of ratifications and therefore before any legal 
relationships or situations growing out of it had come to life. The court 
would have even less power to declare a treaty unconstitutional after the 
exchange of ratifications because this would be tantamount to the legal 
possibility of unilateral termination of a bilateral contractual obligation." 

With reference to the court’s obligation to guard “the integrity of the 
Constitution,” it was pointed out that Article 149 states specifically what 
may be done to fulfill this obligation. There is no express statement con- 
cerning treaties in the article. The court felt that it did not have the right 
to take jurisdiction by implication because this would be a violation of the 
separation of powers principle, inasmuch as the Constitution gave the 
treaty-making power only to the President and Congress. Since the 
court was given no express power to participate in the formation of public 
treaties, it cannot be admitted therefore that the validity of interna- 
tional pacts is subject to review by the court. This would be a violation 
of the separation of powers, and it would thereby constitute a violation 


manner in which one of the high contracting parties manifests its consent to the stipula- 
tions of a pact essentially international; it does not by itself establish any legal relations and 
its efficacy depends upon the consent of the other contracting party if the latter on its part 
ratifies the clauses agreed to by the negotiators.’’ Loc. cit., p. 11. 

1 “Even less would the court be able to declare the unconstitutionality of a treaty after 
the exchange of ratifications; since the agreement is between two states, it would not be 
possible for one of them even through its highest tribunal to break the contractual bond, 
which would be equivalent to declaring unconstitutional and therefore without obligatory 
force a law that it had approved.’”’ Loc. cit., p. 11. 

2 The President is authorized to make treaties, with the approval of the Congress. Art. 
116 of the Constitution in part provides: ‘The President of the Republic shall have power 
. . . to negotiate [celebrar] with foreign Powers treaties and conventions which shall be 
submitted to Congress for approval.” 

Art. 69, Sec. 19 provides: “Congress shall have power . . . To approve or disapprove 
treaties which the Government negotiates {celebre] with foreign Powers.”’ 

The constitutional basis for the doctrine of separation of powers is found in Art. 57 of 
the Constitution of 1886 which provides: “‘ All public powers are limited, and they are sep- 
arately exercised in respective functions.’’ 

(Unless otherwise indicated, all constitutional citations are to the codification of 1936. 
When this case was decided (1914), the Constitution of 1886 and certain subsequent amend- 
ments were in force. Since all provisions cited, except the one immediately above, are 
still in force, it is thought that use of the 1936 codification would facilitate reference. How- 
ever, the text of the Constitution of 1886 is found in said codification beginning at p. 73.) 
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of the “integrity of the Constitution’? which the court is charged to 
guard." 

In fine, the court refused to consider the charge of unconstitutionality 
of the treaty on two grounds. In the first place, Article 149 did not specifi- 
cally give the court jurisdiction over laws approving treaties, and because 
of other constitutional provisions the court felt such jurisdiction could not 
be founded on an implied power. In the second place, to declare a treaty 
void would be a unilateral vitiation of a norm which owes its juridic na- 
ture to the existence of bilateral agreement and consent. The court clearly 
indicated that it thought such an action would be contrary to the nature of 
treaty law and therefore contrary to the true nature of the judicial function. 

Sixteen years later (1930) another case involving the constitutionality 
of a treaty was brought before the court. The court again refused to take 
cognizance of the case for the same reasons adduced in the decision of 
1914 discussed above." 

Also in 1930 a case relevant to this discussion was before the court. 
Sefior Luis Maria Holguin questioned an Act of Congress concerning the 
public credit (Law No. 23 of 1918) on the ground that it conflicted with Law 
No. 35 of 1888 approving a treaty: the Concordat of 1887, which pro- 
vided for payment of public money to certain ecclesiastical institutions and 
individuals.” Here is a question of the incompatibility of an ordinary 
law with one approving a treaty. In view of the other decisions discussed, 
it might be expected that the court would refuse to take cognizance of the 
matter because this would necessitate judicial review of a law approving a 
treaty. However the court did take jurisdiction of the case. 

The Concordat of 1887, approved by Law No. 35 of 1888, vested in certain 
institutions and individuals the right to receive payments from the public 
treasury. In 1918 Congress passed a law (No. 23) which altered the nature 
of the money payable so that the payees suffered a financial loss and there- 
fore a damage to their rights under the concordat. In view of the fact that 
the court had so clearly committed itself in 1914 to the doctrine of the 
unreviewability of treaties or legislation approving them, it was necessary to 
resort to other means to justify the court’s enforcement of treaty provisions. 
It did so by making use of Article 31 of the Constitution of 1886.6 It 


3 | . and finally, if in the light of elemental principles it cannot be admitted that the 
validity and efficacy of international pacts are subject . . . to the decision of a single 
high contracting party, it is necessary to conclude that the court may not uphold the 
claim brought against the treaty of April 6th of this year, because it lacks jurisdiction.” 
Loe. cit., p. 12. 

14 Decision of Dec. 6, 1930, 36 Gaceta Judicial (1930-1931), p. 248. 

% Decision of Nov. 18, 1930, 36 Jbid., p. 233. 

16 “Rights acquired by natural or juridic persons in accordance with law [leyes civiles] 
may neither be denied nor modified by subsequent laws. 

“Whenever the execution of a law enacted for reasons of public utility results in a conflict 
between individual rights and the [public] necessity recognized by the law itself, private 
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concluded that the rights created by the concordat were private or personal 
rights, and, therefore, according to Article 31, they could not be invaded 
by subsequent legislation except for motives of public purpose and then 
only with full compensation. There was no evidence of public purpose 
and there was no provision for compensation; therefore, the court found 
that the 1918 law violated Article 31 of the Constitution which offered 
protection to rights acquired under the concordat. The court specifically 
said that any private rights arising out of a treaty are included in those 
protected by Article 31 of the Constitution.!” 

It is not important that the concordat provisions were protected by the 
court. For the purposes of this discussion the significance of the case 
lies in the fact that the court was willing to find a way to enforce a treaty 
by protecting it against subsequent incompatible legislation. In Colombian 
jurisprudence, subsequent conflicting ordinary legislation does not super- 
sede treaty provisions.'* 


III 


Whatever else ‘‘Monism” means, it includes the idea that international 
law, being superior to municipal law, takes precedence over the latter when in 
their operation they come in contact with each other. The proponents of 
this school of thought deny that a state has any right to impair the full 
operation of international law, especially conventional law, by unilateral 
action such as the enforcement of conflicting municipal law. 

The “Monist” position is neither accepted nor rejected here. The 
whole purpose of this note is to discuss an element of Colombian juris- 
prudence which seems, in practical operation, to conform somewhat to 
“Monist”’ theory that international law does and should take precedence 
over municipal law.’ 

Due to the pattern and provisions of the Colombian Constitution, the 
Supreme Court of that republic has denied itself jurisdiction over the ques- 
tion of the constitutionality of treaties. As pointed out above, this denial 
closes the only practical forum for the question. It would be useless to 
take such a question to the President or Congress. Moreover, the court 


interest should give way to public interest. But the expropriations which it may be necessary 
to make must be fully indemnified in accordance with the following article.’’ Loc. cit., p. 79; 
italics inserted. 

17 “A public treaty is a pact creative of rights and obligations between the parties which 
enter into it and approve it by legislation. . . . If these rights are of a private [civil] nature, 
they are protected by the article [31] of the Constitution, and consequently, when a law 
violates them, any citizen whatsoever . . . may complain of such violation.” Loc. cit., 
p. 236. 

'8 See, Decision of June 13, 1925, 31 Gaceta Judicial (1924-1925), p. 248. 

In this case the court said, “. . . it is a principle of public law that the Constitution and 
public treaties are the supreme law of the land and their provisions prevail over ordinary 
legislation which is in conflict, even if the legislation is of later date.” (p. 250) 
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has held that Congress cannot undo a treaty by subsequent legislation. 
Therefore, as long as a treaty is in force, it determines to a certain extent 
what will be the content of Colombian municipal law. 

Although the court will not consider the question of constitutionality, it 
has shown itself willing to protect and enforce rights born of treaty provi- 
sions when such rights are jeopardized by municipal legislation. This 
also indicates that as long as a treaty is in force it will determine the content 
of Colombian municipal law. In short, once the parties have agreed '* to 
a treaty, it is above the Constitution in that the court will not decide 
questions of repugnancy; it is above legislation in that legislation may 
neither modify nor jeopardize treaty rights. 

One feels reasonably justified in believing that this Colombian quasi- 
““Monism”’ is not the result of the Supreme Court’s admiration for the dogma 
of the ‘‘ Vienna School.’’ In the first place, the doctrine was established in 
Colombian jurisprudence before there was a “Vienna School.’’ In the 
second place, there are certain practical political considerations for the 
court’s adoption of this interpretation of the nature of treaty law. It is to 
be remembered that Article 149, paragraph 2, of the Constitution ?° gives 
“any citizen whatsoever” the right to test the constitutionality of laws 
and decrees. The complainant does not have to be a party in direct per- 
sonal interest. All he need be is a citizen of Colombia. Therefore, per- 
sons in opposition to the government’s foreign policy could be extremely 
embarrassing to the government if the court were open to them for the 
pursuit of dilatory tactics. 


19 Tt is to be remembered that the court has clearly indicated that mere agreement is 
sufficient. The exchange of ratifications is not necessary to this situation. 
20 For text, see above, footnote 5. 
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EDITORIAL COMMENT 
A PATTERN OF WORLD ORDER 


In the forced coéperation of states during the present war it may be that 
the rudiments of a world organization are appearing. It is perhaps timely 
to set down some of the elemental facts of concerted action, not purely 
military in character, emerging from the struggle. 

The official statements on war and peace aims by leaders in both camps 
since September 1, 1939, bring out their diverse views as to a future world or 
regional order.! Glittering plans are dangled before a suffering world, but 
through all of them runs a thread of essential desire for an organized Europe 
to prevent another war and to repair the devastation of the present war, 
around which or on the model of which an international organization might 
be created. There was expressed, however, the feeling that this could not 
be accomplished by the stroke of a pen, that it would require a gradual growth 
over a long period, perhaps 50 or 100 years, to bring it to fruition. So many 
problems, so much traditional rivalry and animosity, so much distrust and 
fear, so much reluctance to surrender or equalize rights and advantages, so 
much devastation and sacrifice of life and property with its psychological 
effect, so much indoctrination of incompatible ideas—so much of these things, 
and others not mentioned, to be overcome, repaired and forgotten that a 
settled dispassionate organization could not be arrived at for a generation 
ortwo. Is it conceivable that these things will be melted into a stable alloy 
by the fires of war? 

However this may be, the necessities of war, like the necessities of politics, 
associate together queer comrades in misery. The codperation forced upon 
the belligerents in this war has shown how supposedly incompatible nations 
can work together if there is a common will and a common interest. There 
is nothing strange in the alliance of the totalitarian Powers who worship at 
the altar of force, except that Russia is now opposed while Finland is not. 
But it is interesting to note on the other side that the democracies are 
cooperating wholeheartedly with communist Russia. Hitler has proved to 
Russia that her security depends in part on the democracies, and to the 
democracies that there is a danger to civilization greater than communism. 
He has demanded social justice among nations. It has been widely thought 
that the inability of countries with different ideologies of government and life 
to codperate was a great stumbling block to world organization. If those 
ideologies be stripped of their crusading spirit, are they essentially different 
in international effect from other theories of government which have flow- 
ered and faded in past centuries? If Germany, Italy and Japan want to go 


1 See Official Statements of War and Peace Aims, Geneva Research Center. 
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totalitarian within their own borders why should the democracies care? 
Ideas of government must be able to stand and survive on the base of their 
individual virtues, assuming they do not disturb the peace. 

After discounting the propaganda and political value of official statements 
and declarations, it undoubtedly is true that the Nazi allies at home and 
in the conquered states suppress political freedom and individual liberty, 
cultivate brute force and arrogance, and seek domination and military power. 
They would sweep away the checkerboard of sovereign states in Europe 
and create a new Europe with Nazis in control of every important function. 
This they have already begun. The same ambition is entertained by Japan 
for the ‘‘Co-prosperity Sphere’’ in Greater East Asia. On the other hand, 
the United Nations envisage a Europe of coéperating free states, with a 
central organization having the authority and power to supervise matters of 
common concern to the end of freeing intercourse—commercial, financial, 
and economical—from restrictions, to enforce rule by law and to maintain 
peace. It is obvious that the two plans have certain fundamentals in com- 
mon, but split on the rock of human rights. 

Perhaps the first plan of post-war codperation was that announced by 
Great Britain and France on March 28, 1940. They agreed not to make 
peace separately and not to discuss peace terms until they had agreed be- 
tween themselves on the conditions necessary to ensure a guarantee of their 
security. They further agreed to continue after peace ‘‘a community of 
action in all spheres for so long as may be necessary to safeguard their 
security and to effect the reconstruction, with the assistance of other nations, 
of an international order which will ensure the liberty of peoples, respect for 
law and the maintenance of peace in Europe.’”’? They regarded this amal- 
gamation of resources as the cornerstone of the economic reconstruction of 
Europe, a nucleus around which the other nations might be able to assemble. 

A more dramatic instance of proposed codperation in this war was the 
British offer of union with France on the eve of her fall in June, 1940. This 
offer, made in extremis, envisaged a joint Franco-British Union, with a joint 
war cabinet in control of the armed forces of both, joint citizenship for their 
subjects, the amalgamation of their parliaments, and joint organs of defense, 
foreign, financial and economic policies. France, perhaps unfortunately, 
declined the offer, but the fact that it was made at all and in good faith is the 
surprising thing.’ 

Another effort at collaboration in war and peace was the Inter-Allied 

2 As early as Nov. 17, 1939, Great Britain and France had set up a codrdinating committee 
limiting the right of free decision in certain domains, including the value of their currencies 
or the volume of their imports. France regarded the conception of free states, equal in 
rights and willingly restricting their sovereignty, as the absolute antithesis of Realpolitic. 
It excluded belief in the myths of the Herrenvolk and the Lebensraum. 

* The Polish and Czechoslovak refugee governments made a joint declaration Nov. 11, 
1940, on the necessity of establishing after the war a ‘‘closer political and economic associa- 
tion” as a basis of a new order in Central Europe. 
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Meeting held at London, June 12, 1941, between representatives of the Brit- 
ish nations, including India and Burma, and the refugee governments, includ- 
ing the Free French. After formal statements of aims and aspirations by 
various representatives, they adopted unanimously the following resolution: 


(1) That they will continue the struggle against German or Italian op- 
pression until victory is won, and will mutually assist each other in this 
struggle to the utmost of their respective capacities; 


(2) That there can be no settled peace and prosperity so long as free 
peoples are coerced by violence into submission to domination by Ger- 
many or her associates, or live under the threat of such coercion; 


(3) That the only true basis of enduring peace is the willing coéperation 
of free peoples in a world in which, relieved of the menace of aggression, 
all may enjoy economic and social security; and that it is their intention 
to work together, and with other free peoples, both in war and peace to 
this end.* 


Mr. Eden, the British Secretary of State for Foreign Affairs, hoped that 
this meeting might represent the beginning of a ‘‘new phase of collaboration 
and form part of the machinery through which victory will be won and by 
which peace will be maintained after victory.”’> Will not these same na- 
tions feel coerced in a Europe set-up under the guns of the victors? 

On August 14, 1941, came the so-called Atlantic Charter, a joint pro- 
nouncement by Mr. Roosevelt and Mr. Churchill, of ‘certain common prin- 
ciples” of national policy ‘‘on which they base their hopes for a better future 
for the world.’’ 


‘The United Kingdom was represented by Mr. Churchill, Mr. Eden and several other 
members of the cabinet; the Dominions by their respective High Commissioners; India and 
Burma by the Secretary of State for India and Burma; the refugee governments in most 
cases by a Prime Minister and Minister for Foreign Affairs. The Greek representative de- 
clared at this meeting that the exchange of populations with Turkey, harsh though it was, 
had facilitated the establishment of peace and friendship between the two countries. 

'On April 22, 1942, the United States, Argentina, Australia, Canada and the United 
Kingdom signed a memorandum of agreement regarding international trade in wheat and 
setting up an international pool of 100,000,000 bushels for relief purposes in stricken areas 
as soon as possible. Attached is a provisional convention relating to post-war control of 
production, stocks and export of wheat. New York Times, July 2, 1942. 

* They declared for— 

(1) “No aggrandizement, territorial or other’’ for themselves. 

(2) No territorial changes contrary to the “freely expressed wishes of the peoples 
concerned.” 

(3) “The right of all peoples to choose the form of government under which they will 
live,” and the restoration of “sovereign rights and self-government” to those 
“forcibly deprived of them.” : 

(4) “With due respect for their existing obligations, to further the enjoyment by all 
States . . . of access on equal terms to the trade and to the raw materials of the 

__ world which are needed for their economic prosperity.” _ : ; 

(5) “Fullest collaboration between all nations in the economic field with the object of 
securing for all improved labor standards, economic advancement and social 
security.” 

(6) “A peace which will afford to all nations the means of dwelling in safety within 

their own boundaries”’ and living “‘in freedom from fear and want.” 
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Commenting on these principles generally, it is painful to note the ab- 
sence of any reference to the peaceful settlement of disputes or to an interna- 
tional court or some other substitute for the processes of force. They are 
perhaps assumed, in view of existing agencies of this sort, but there is wide 
opportunity to make them more effective. Neither is there any reference 
to legislative or administrative machinery which, though in the past primi- 
tive and piecemeal, is necessary to promote, and handle problems of, inter- 
national trade, finance, health, etc. Nothing either is said about the meth- 
ods of financing such institutions as well as the suggested military effort to 
maintain world order. Finally, the matter of colonies and the position of 
mandates are conspicuous by their absence, perhaps naturally so. On the 
whole, it may be said that the charter is a pretty vague and inadequate state- 
ment of fundamental considerations of international peace and order.’ 

To the declaration regarding aggrandizement and territorial changes, the 
Nazi retort will be: Of course these countries have no desire to add to their 
territories when they control most of the land of the globe, and certainly 
they would not consent to territorial changes. No proposal is made for 
peaceful change. How will changes be made to accommodate the expan- 
sion of prolific and overcrowded races or the migration of peoples? It is 
conceivable that in the future such changes will have to be made or popula- 
tion growth be regulated internationally. 

The charter further declares for the right to choose the form of government 
and the restoration of sovereign rights and self-government where lost. 
These envisage a continuance of the present system of sovereign independent 
states. With a few exceptions nothing is said about limitations of sovereign 
rights for the general good, such as compulsory settlement of disputes, 
treatment of minorities, guaranty of the essential freedoms, or restriction of 
unfriendly activities. 

(7) ‘‘Such a peace should enable all men to traverse the high seas and oceans without 
hindrance.” 

(8) All nations ‘‘must come to the abandonment of the use of force’’; “‘the disarmament 
of such nations”’ as threaten aggression ‘‘is essential’’ pending ‘‘a wide and perma- 
nent system of general security ”’; ‘‘all other practicable measures which will lighten 
for peace-loving peoples the crushing burden of armaments.” 

President Roosevelt later added that these “principles include of necessity the world need 
for freedom of religion and freedom of information.” 

7 Some of these omissions have been supplied and carefully discussed by Secretary Hull in 
his epochal address of July 23, 1942, on post-war conditions and aims, which is too long to 
summarize. Along with the establishment of an International Court, he advocates ‘‘sur- 
veillance over aggressor nations until such time as the latter demonstrate their willingness 
and ability to live at peace with other nations.” 

Under Secretary Welles, in his Memorial Day address of last spring, said: ‘Our victory 
must bring in its train the liberation of all peoples. Discrimination between peoples because 
of their race, creed, or color must be abolished. The age of imperialism isended. The right 
of a people to their freedom must be recognized. . . .” Dept. of State Bull., May 30, 1942, 
Vol. VI, p. 485. 

Asst. Secy. Berle, in summarizing the Atlantic Charter, stated that “it outlaws imperial- 
ism. The era of attempted domination must end.” Jbid., Jan. 17, 1942, Vol. VI, p. 63. 
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The declaration as to access to trade and raw materials is so weak and 
limited as to be almost meaningless. How can progress in this direction be 
made ‘‘subject to existing obligations.’’ The Empire obligations of the 
British nations and possessions would apparently be excepted. Real access 
to natural resources and manufactured articles would certainly require a 
revamping of existing obligations. This access is apparently to be a matter 
of bargaining on the basis of need. The promise ‘‘to further the enjoyment”’ 
of access is not a large or definite commitment. 

The ‘‘fullest collaboration’’ toward social justice, like the preceding, runs 
head on against the theory of domestic questions within the exclusive com- 
petence of the local government, although this has been to an extent circum- 
vented by the International Labor Office. Presumably this organization 
will be developed and expanded or similar ones created. 

The principles of safety of nations within their boundaries and freedom to 
traverse the seas are little more than high-sounding platitudes. What do 
these threadbare phrases mean? Do they contemplate a world organization 
which will afford safety from aggression at home and interference on the 
seas? Freedom from fear and freedom from want verge on impracticable 
but pious aspirations.® 

The abandonment of force, the disarmament of aggressors and the reduc- 
tion of armament are incongruous principles except in the sense of a pro- 
gressive application. It is difficult to see how the first and third can be ac- 
complished at the same time as the second. It is also noted that nothing is 
said about self-defense in connection with the abandonment of force. Pre- 
sumably there will be no need for self-defense where aggressors are disarmed 
and force is abandoned. It is, however, not enough to prevent aggression 
or use of force; removal of the cause or motive will also be necessary for the 
maintenance of peace, and this will have to be done before it ends in forceful 
action. 

Shortly after the advent of the Atlantic Charter a second Inter-Allied 
Meeting was held in London, September 24, 1941. The representatives, in- 
cluding those of Soviet Russia then at war with Germany, agreed to a reso- 
lution adhering ‘‘to the common principles of policy set forth in that declara- 
tion [Atlantic Charter] and their intention to codperate to the best of their 
ability in giving effect to them.’’ In the course of the meeting, however, 
the Dutch Foreign Minister pointed out with emphasis the unsatisfactory 
phraseology of Article 4 of the Charter which appeared to be in the nature of 
reservations. He indicated there should not be important exceptions to the 


_ * President Roosevelt gave his interpretation of these terms in his message of Jan. 6, 1941. 
See also Under Secretary Welles, address of Oct. 8, 1942, and The Conditions of Economic 
Progress, by Colin Clark. Compare with Vice President Wallace’s symbolic suggestion that 
“the object of this war is to make sure that everybody in the world has the privilege of drink- 
ing a quart of milk a day.” There is not freedom from want among our own ill-fed, ill- 
clothed and ill-housed countrymen. An economic millennium appears to be implied. 
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principle of access to trade and raw materials. ‘‘We shall all have to do 
away, to some considerable extent, with measures designed to protect exist- 
ing economic units . . . otherwise this fine principle . . . would degenerate 
into a fine phrase.” After further discussion, they adopted a second resolu- 
tion in respect of securing supplies, food, raw materials and articles of prime 
necessity for the post-war needs of the captive countries. Collaboration for 
this purpose was planned, including preparation of estimates of the kinds 
and amounts of materials and the use of shipping resources therefor. A 
bureau is to be established by the British Government with which other 
governments can collaborate in framing estimates and which would make 
proposals to an Inter-Allied Committee for action. This was deemed by the 
French spokesman as carrying out Article 5 of the Charter. The Russian 
representative reserved as to the bureau. He thought it should be Inter- 
Allied and not British. 

The principles of the Atlantic Charter were solemnly reaffirmed in the 
grand military alliance known as the Declaration by United Nations of 
January 1, 1942, signed by 26 nations: ® ‘Each government pledges itself 
to codperate with the governments signatory hereto and not to make a 
separate armistice or peace with the enemies.’”’ They in effect pledge vic- 
tory over their enemies as “‘essential to defend life, liberty, independence, 
and religious freedom and to preserve human rights and justice.” 

We have, therefore, in the Atlantic Charter a statement of principles and 
in the Declaration a further statement of human freedoms and rights, to 
both of which 30 nations are committed for post-war guidance and achieve- 
ment. However, the unpredictable situation of the nations of Europe 
and Asia after the war is a serious impediment to any planning for the 
tuture. 

The principles of the Atlantic Charter were still further subscribed in a 
series of Lease-Lend Agreements, now known as Mutual Aid Agreements, 
entered into during the last eight months between the United States and ten 
of the same countries, including Russia and China, which joined in the 
United Nations Declaration.!° These agreements also tie the international 
commitments a bit tighter. While in the main they are agreements as to 
the terms and conditions of the mutual aid given in resisting aggression, the 
parties at the same time declare “‘that they are engaged in a coéperative 
undertaking, together with every other nation or people of like mind, to the 

* These include the United States, Russia, China, the British Commonwealth of Nations 
and India, the eight conquered states of Europe and nine Central American and Caribbean 
Republics. To these Brazil, Mexico, Ethiopia, and the Philippine Commonwealth have 
since been added. It is said that these nations represent nearly two-thirds of the population 
of the globe and more than two-thirds of its economic and military power. New York 
Times, Jan. 4, 1942. 

1° The Norwegian agreement contemplates a further agreement as to the continuance of 


assistance by the United States, after the invader has been driven out, in order to maintain 
peaceful conditions in Norway. 
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end of laying the bases of a just and enduring world peace securing order 
under law to themselves and all nations.”’ 

It is further provided in Article 7 that the terms and conditions of the 
final settlement of the lease-lend obligations will aim not to burden com- 
merce but to promote the expansion of production, employment, and the 
exchange and consumption of goods, to eliminate discriminatory treatment 
in commerce, to reduce tariffs and other trade barriers and, in general, to 
attain all the economic objectives set forth in the Atlantic Charter. At an 
early convenient date conversations will begin to determine the best means of 
attaining these objectives. In short, the signatories have ‘“‘joined in a 
determination to take practical measures to create a better world here- 
after.”’ It may be observed that Article 7 appears to modify in some respects 
Point 4 of the Charter and to bring the latter within the realm of useful 
accomplishment. 

The fact that Russia has agreed to codperate in the economic fields men- 
tioned is of outstanding importance. Such a break in her 25 years of more 
or less closed economy may open the way to unpredictable effects internally 
as well as externally."! 

Of Article 7, President Roosevelt said in his last lease-lend report to 
Congress: 


By this provision we have affirmatively declared our intention to 
avoid the political and economic mistakes of international debt experi- 
ence during the twenties. 

A lend-lease settlement which fulfills this principle will be sound from 
the economic point of view. But it will have a greater merit. It will 
represent the only fair way to distribute the financial costs of war among 
the United Nations. 

The real costs of the war cannot be measured, nor compared, nor paid 
forinmoney. They must and are being met in blood and toil. But the 
financial costs of the war can and should be met in a way which will 
serve the needs of lasting peace and mutual economic well-being. 

All the United Nations are seeking maximum conversion to war pro- 
duction, in the light of their special resources. If each country devotes 
roughly the same fraction of its national production to the war, then the 
financial burden of war is distributed equally among the United Nations 


4 Russia had already made a Treaty of Alliance, May 26, 1942, with England which in the 
first part confirmed the military agreement of July 12, 1941 and in the second part defined 
their relations after the war and provided for their collaboration with other countries along 
the lines of the Atlantic Charter. They agreed to work together for the “organization of 
security and economic prosperity in Europe,” not seeking “territorial aggrandizement for 
themselves” nor “interference in the internal affairs of other states.” Both desired “to 
unite with other like minded states in adopting proposals for common action to preserve 
peace and resist aggression in the post-war period,” and ‘to render impossible a repetition 
of aggression and violation of the peace by Germany” or her associates in Europe. If 
either party be again attacked, the other party will give “all the military and other support 
and assistance in its power.” Molotoff’s Report to Supreme Soviet, June 18, 1942, New 
York Times, June 20, 1942. For text of the treaty, see this JourNaL, Supp., p. 216. 
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in accordance with their ability to pay. And although the nations 
richest in resources are able to make larger contributions, the claim of 
war against each is relatively the same. Such a distribution of the 
financial costs of war means that no nation will grow rich from the war 
effort of its allies. The money costs of the war will fall according to the 
rule of equality in sacrifice, as in effort.” 


This review should not close without mention of the important codperative 
system established in the Western Hemisphere years ago, but greatly ex- 
panded and strengthened since the beginning of the war. The inter- 
American system is founded on sovereign equality, liberty, peace, and joint 
resistance to aggression. ‘‘It constitutes the only example in the world 
today of a regional federation of free and independent peoples. . . . It 
should constitute a cornerstone in the world structure of the future.’ ® 

With the Pan American Union as the nucleus of the organization and the 
seat of a permanent secretariat, the American Republics have set an example 
of regional codperation of independent states which has worked well. They 
have adopted and acted on the fundamental principles that every act af- 
fecting the peace and security of America affects each and every one of them, 
and conversely that any attempt against the integrity and inviolability of the 
territory, sovereignty or political independence of one is an act of aggression 
against all. They have initiated peaceful processes of settling disputes, and 
through periodic conferences and intermediate meetings they have developed 
a procedure of consultation on matters of grave concern. Consequently 
under the stress of the present war, meetings of their Foreign Ministers have 
been held almost annually to consider matters of common defense, neutrality, 
territorial transfers during the war," foreign intervention and subversive 
activities, problems of refugees and immigration, and various other matters. 
They have organized special commissions to study and draft plans of eco- 
nomic and financial collaboration in directions too numerous to mention. 
Here is an international coéperative system in action which deserves study 
in connection with post-war planning. L. H. Woo.sry 


THE PLACE OF FORCE IN INTERNATIONAL LAW 


In response to the popular yearning for an ordered life, now that the hor- 
rors of war are upon us, individuals and societies are devoting their attention 
to the so-called improvement of international law.! Believing the short- 
comings of international law in some way to blame for the current débacle, 


2 For a detailed exposition of the meaning and implication of Art. 7, see address of Asst. 
Secy. Dean Acheson, July 6, 1942. Dept. of State Bull., July 11, 1942, Vol. VII, p. 614. 

18 Under Secretary Sumner Welles, address of May 30, supra. The United States has 
signed limited lease-lend agreements with 16 American Republics who have declared war 
on or broken relations with the Axis Powers. 

14 See the convention signed July 30, 1940, this JourNAL, Supp., Vol. 35 (1941), p. 28. 

1 See, e.g., comment by C. G. Fenwick in this JouRNAL, Vol. 36, p. 446; draft of Grotius 
Society on ‘‘The Future of International Law,” tbid., p. 451. 
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they naturally think in times like this of proscribing the use of force by single 
nations ? and vesting authority to wield force exclusively in some central 
organ, which, presumably with the aid of the good members, shall coerce 
into obedience the recalcitrant member States. Says the Grotius Society: 
“Without enforceability by appropriate organs, international law will con- 
tinue to be defied with impunity.”’ 4 

These assumptions and postulates, in the opinion of this editor, are not 
only without foundation in the world of facts, but if pursued, can lead only 
to further disappointment and disintegration of human society. The as- 
sumption, however pleasant, that State force can be proscribed by fiat and 
community force substituted, overlooks the fact that the national State is 
the unit—a highly competitive unit—of the international constellation and 
is likely to remain such for some time to come; that the existence of a com- 
plex of States with theoretical, if not actual, equality conditions the scope 
and the limitations of the law that can prevail—it cannot be imposed— 
among such a group of nation-States; that law controls but a small and by no 
means the most significant segment of international relations, which find 
their source in human needs and ambitions; that the forces and factors that 
motivate masses of people organized as nations are biological, economic, 
social, psychological, historic and not legal in character; that until their needs 
and ambitions can be considered, let alone met, on the levels in which they 
arise, 7.e., until scholars cease to ignore the provocations to force, it is idle to 
proscribe the manifestations of force; and until attention is diverted from 
symptom to cause, progress will be less than slow. 

Turning now to the effort to institute community or group-force in place of 
nation-force, the existence of nation-States also conditions this intellectual 
invention. It is not easy to subject politics to legal control and it is not ap- 
parent how numerous nations can be compulsorily disarmed. The in- 
dividual within the State can be controlled because he has no arms, no oppor- 
tunity to resist the central authority, and must submit to societal agents. 
This mature system of municipal law is conceived by some to be the only 
system that deserves the name of law; they therefore seek by rather far- 
fetched and inappropriate analogy to create for nation-States what they call 
a central community authority and then to endow it with the instruments of 
coercion. Both efforts are misguided and tend to impair what little under- 
standing and accord we have in international relations and international law. 


*See, e.g., Fenwick, supra: ‘The law of force must be repudiated” (p. 446); “An act of 
force or violence directed against any member of the international community constitutes 
an international crime, and it is to be regarded not only as a crime against the victim of the 
attack but against the entire community and against each and every member of it’’ (p. 446). 

* “These measures may be military, or economic, or social, according to the nature of the 
case; but they must be such as will afford adequate protection to the State attacked, and 
justify it, if it should so decide, in not attempting to defend itself by force. All States are 
obligated to take part in these measures of codperative defense, to the extent of the means 
at their disposal.” Fenwick, supra, p. 446. ‘Ibid., p. 451. 


630 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The devices suggested, however noble in aspiration, ignore and break down 
the inexorable premises of international law—the limits of the achievable— 
and by arousing in the disfavored the fear of possible destruction at the hands 
of fellow-members, frustrate that sense of trust and willingness to surrender 
the prerogatives of sovereignty on which alone the growth of international 
organization must rest. In other words, the threat of community or group- 
force spoils any chance of an intelligent codperation. A coercive central 
authority presupposes either a Pax Romana, which would signify the end of 
the national State, or a voluntary surrender of the indicia of sovereignty, 
including armies and tariffs, etc. But such voluntary surrender will be 
unobtainable so long as the threat of group-force hangs over States not in 
control of the instruments of centralized power, or so long as it implies na- 
tional disarmament. Indeed, the quest for self-sufficiency, with all that it 
implies, is likely for some time to become more keen than ever. 

The Grotius Society admits that municipal law and international law are 
different in their origin, application and enforcement, but like those who 
admit that international law is a primitive system, they fail to draw the nec- 
essary conclusion from their premise and insist instead upon supplying what 
they consider the missing link by converting international law into a coercive 
system. As already observed, this is ruinous and utterly inconsistent with 
the subject-matter, national States. It takes us from the frying pan into the 
fire. To emendate the Grotius Society formula, it is believed that ‘‘ without 
enforceability by appropriate organs, international law is not now defied 
with impunity’’; but the mere attempt to supply organs of enforcement will, 
it is believed, cause revolts from the system, defiance, counter-alliances and 
more wars, certainly so long as the victims to be coerced and castigated are 
in possession of arms. The whole effort to ‘enforce peace,”’ a contradiction 
in terms, rests in a confusion of mind, and will, it is believed, continue to end 
in a morass of failure. It marks the road to war, not peace. It remained 
for the 20th century to develop this unfounded idea, which lies at the root of 
most of the schemes now circulating. Perhaps it symbolizes ‘‘the lost peace,” 
to use Harold Butler’s term. 

It is submitted as axiomatic, as premises which post-war planners cannot 
afford to ignore: (1) that the nature of the national State in a world of nation- 
States is such that the competition among them for place, power and pros- 
perity calls for a high-calibre conciliation of conflicting interests, not for 
commands or ostracism; (2) that only by persuasion and acknowledged self- 
interest and not by force can the disparate States of the world be induced to 
create those internationai economic and social agencies which must help to 
temper, reconcile, and adjust the unfair competition which distinguishes the 
international life and conduct of States; (3) that law plays only a minor part 
in international social control and that international law cannot be endowed 
with the instrumentalities and machinery of municipal law; (4) that the re- 
creation of an atmosphere of harmony, trust and mutual respect is indis- 
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pensable to social order and that the threat to ‘‘enforce peace” among a 
group of equals is inconsistent with such an atmosphere; (5) that war in most 
cases is not an international crime but a social disease which has afflicted 
mankind from the beginning of history, and that for its eradication or dilu- 
tion there is a crying need for economic and social physicians and not for 
political theologians. Epwin BorcHarD 


THE RENOVATION OF INTERNATIONAL LAW 


The fortress of international law has been threatened more by the weak- 
ness of its defenders than by the strength of its enemies. There will always 
be lawbreakers. There will always be ways of “getting around the law”’ 
with the help of clever and unscrupulous politicians and lawyers. But 
there will always be law. The fortress may be beleaguered and weakened, 
but it is impregnable. Its natural strength is great, and it will never lack 
defenders. The defenders of international law have put up a poor defense, 
either because they have not sufficiently valued its treasures, or because 
they have not properly understood the strength of its defenses: its outer 
approaches and inner bastions. 

Among the heterogeneous band of untrained and undisciplined soldiers in 
the citadel of international law are to be found those who, like the monks 
on the walls of Constantinople when it was captured by the Turks, are 
more interested in theories and abstract speculations than in strengthening 
its resources and powers of resistance. Among its defenders are to be 
found many sincere crusaders who wish to reform the world but lack the 
proper equipment and training. And there are lawyers who are not con- 
vineed that the law of nations is entitled to defense as pure law. 

Concerning the political theorists who delight in abstract speculations, 
it may be said that they have shown great erudition and acumen in their 
analysis of international law. Like Byzantine logothetes, they have fenced 
over fine legal distinctions. They have been greatly concerned about 
natural law, whether it was the source of, or identical with, the law of 
nations. They have disagreed concerning the nature of the jus gentium. 
They have spun gossamer theories about the nature of sovereignty and 
international personality. They have theorized acutely on the subject 
of the status of the individual as the object and not the subject of international 
law. They have broken their lances on the question whether recognition 
creates or simply acknowledges the legal existence of new states. They 
have made subtle distinctions and classifications concerning different 
kinds of international law, whether ‘voluntary,’ “‘positive,’’ ‘“‘conven- 
tional,” ‘‘public,” or ‘‘private.’’ International law has been a marvelous 
battleground, or playground, for the political theorist, but the results 
have been rather to weaken than to strengthen the inner defense of 
the fortress. Fauchille has this to say regarding the theorists and the 
glossateurs. 
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Le droit scientifique élaboré par les publicistes et par les juriscon- 
sultes ne peut acquérir une valeur s¢érieuse qu’en s’harmonisant avec 
la situation réelle des Etats et des nations. Et cette situation est la 
résultante de faits historiques, de traditions, de lentes évolutions, qu’on 
ne saurait ignorer sans s’exposer aux plus graves erreurs. Pour avoir 
méconnu ces faits et ces traditions, d’excellents esprits ont usé leurs 
forces pour aboutir 4 la conception de théories inadmissibles, dont 
l’application, hereusement impossible, entrainerait un bouleversement 
général dans les rapports internationaux.! 


The most dangerous enemies of international law, at the present tragic mo- 
ment, are the dupes of John Austin, who deemed it nothing but morality, 
devoid of effective sanctions, a kind of comitas gentium, entitled to but the 
slightest respect as pure law. Their insistence on a lawgiver, supported 
by force, has completely obscured its true nature and vitality. They have 
exercised a disastrous influence on its interpretation and defense. Instead 
of enriching its content, they have greatly attenuated its scope and force. 
They have been a most demoralizing faction within the citadel. 

No one has demonstrated more vigorously and convincingly the fallacy 
and the falsity of the Austinian theory of jurisprudence than Thomas A. 
Walker in his Science of International Law: 


Law is an affair of Human Conduct, and Human Conduct is an affair 
of Cause. Day by day with the progress of time, the Cause advances to 
greater prominence; but a definition historically perfect must take as its 
main foundations the article of conduct, must look to Order, and not to 
Force, to Obligation, not to Sanction. ... (p. 41.) 

Municipal Laws are rules of conduct observed by men, or by men 
recognized as binding, towards each other as members of the same State. 

International Laws are rules of conduct observed by men towards 
each other as members of different States, though members of the same 
International Circle. (p. 44.) 

The term law, then, translates into English a long succession of other 
terms, which have been employed by various peoples from time to time 
to express their conception of a particular notion. The analogies set 
forth have been divers, but the consistent notion to be extracted from 
all is not command but obligation, not imposition but observance, 
conduct and orderly conduct. (p. 24.) 

A delimitation of “law,” which differentiates by reference to the com- 
mon superior and the sanction, may well suffice for a purely formal 
science of jurisprudence, a science of dead logic. But a science of law 
which shall reform and improve must be applied, must be a living sci- 
ence of conduct. Precision of language with the jurist is not an end in 
itself, but a means. The end of law is not the construction of a for- 
mally faultless Code, but Order and Education, the guarding and guid- 
ing of the destinies of Men. It were a poor ethical teaching for any 
society to refer right and wrong to the bare terms of Command. (p. 35.) 

Austin’s definition, however apt it be to the circumstances of modern 


1 Traité de Droit International Public, Tome 1", Premiére Partie, p. 64. 


tk 


EDITORIAL COMMENT 633 


state life, has no universal application. For albeit in the present days 
laws may be, and laws commonly are, the declaration of the will of 
determinate authors, determinate lawgivers, such lawgivers commonly 
passing under the style of sovereigns, it has been, and is, by no means 
possible at all times to point out any such determinate lawgiver. (p. 11.) 

The rules of conduct operating amongst primitive peoples are not 
commands issued, or set, by a Sovereign One or Body, and sanctioned 
by a definite penalty to proceed from the One or Body, and to be in- 
curred by the offender. Primitive Law is Custom, Custom observed 
on account of its antiquity or on account of its supposed Divine origin. 
Custom is a Law in itself: its own legislator and itsown sanction. (p. 12.) 

A law observed must be in some way enforced, and, if observance 
cease in any community, that community is doubtless so far ‘‘lawless.”’ 
But the truth is that the opinion of an indeterminate body is often a 
sanction far more effective than are the penalties annexed by the deter- 
minate legislator. In the most strongly centralized community the 
success or the failure of a legislative measure will depend on the fact that 
it is, or is not, a reflection of current popular opinion. The free use of 
criticism will secure the speedy repeal of a hateful edict, unless indeed 
that edict be supported by the free use of the axe or the scimitar, the 
knout or the bayonet, and even so, in the fullness of time, it may behove 
the tyrant to reckon with the agents of his tyranny, praetorians or 
Mamelukes, Janissaries or Strelitzes. (p. 15.) 

Yet the first historic Law is Custom. Early Law is not command 
enunciated by a determinate Sovereign legislator, and guarded by regu- 
lar penalties of fine or corporal punishment, but Custom administered 
by some headman, priest, patriarch, princeps or popular magistrate, 
and sanctioned by social ostracism, descended, perhaps, from a still 
earlier devotion to the Infernal Gods, and descending into practical 
downright outlawry. ... Custom precedes ‘Proper Law” in the 
beginning of States, and not infrequently extends its sway far among 
the facts of modern political organization. (p. 20.) 


Sir Henry Maine adds the weight of his great erudition to help demolish 
the narrow, false, and dangerous Austinian concept of international juris- 
prudence: 


Here one cannot but remark that a serious mistake as to human na- 
ture is becoming common in our day. Austin resolved law into the 
command of a sovereign addressed to a subject, and always enforced by a 
sanction or penalty which created an imperative duty. And the most 
important ingredient brought out by this analysis is the sanction. 
Austin has shown, though not without some straining of language, that 
the sanction is found everywhere in positive law, civil and criminal. 
This is, in fact, the great feat which he performed, but some of his dis- 
ciples seem to me to draw the inference from his language that men 
always obey rules from fear of punishment. As a matter of fact this is 
quite untrue, for the largest number of rules which men obey are obeyed 
unconsciously from a mere habit of mind. Men do sometimes obey 
rules for fear of the punishment which will be inflicted if they are vio- 
lated, but, compared with the mass of men in each community, this class 
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is but small—probably, it is substantially confined to what are called the 
criminal classes—and for one man who refrains from stealing or murder- 
ing because he fears the penalty there must be hundreds or thousands 
who refrain without a thought on the subject. 

What we have to notice is, that the founders of International Law, 
though they did not create a sanction, created a law-abiding sentiment.? 


It is distressing to note how many commentators on the law of nations 
have been confused and crippled in their reasoning by the Austinian dogma. 
This has been particularly evident in recent years, since the first World War 
awakened a fresh interest in the subject. Under the influence of Austin, 
many students have been led to contemn the law of nations as something 
negligible, a kind of orphan child of jurisprudence. They have been more 
concerned with the police power than with the consensus and will of the 
community. The legislature has been regarded as of greater value than 
popular customs and sentiments. Statute law is held to be more desirable 
than common customary law. The demand for treaty-made law has become 
more insistent. Interest in the historical evolution of usage into custom, 
and custom into law, has been greatly lessened. 

This attitude found open and definite expression in the belief that the 
League of Nations could impose law by legislation, and the Permanent 
Court of International Justice confirm this legislation. The technical ex- 
perts of the League were expected to prepare the way for an international 
statute law or treaty-made law. A code was to be built up composed of 
these enactments and treaty provisions. 

The teaching of international law has suffered seriously in recent times 
under the influence of the \ustinian concept. Instead of stressing its logical. 
historical evolution, the emphasis too often has been on case law. Con- 
tinuity and perspective in the growth of this science was neglected. It tended 
to become a kind of mosaic, without the cement of valid principles, and 
composed of various court decisions of divers hues and values. The 
term science would seem to have only the slightest significance in the 
teaching of case law. The student emerges with little more than an enecy- 
clopedic knowledge of cases and precedents. He has gained no real know!- 
edge of the true nature of the law of nations. 

The demand of the disciples of Austin for treaty-made law has been es- 
pecially unwise and regrettable. They ignore the fundamental fact of th: 
evolution of the common law of nations from usage and custom. They 
fail to realize that, with very rare exceptions, such as the Treaty of Paris, 
treaties do not create international law, but confirm and register estab- 
lished usage. Treaty-made law necessarily represents diplomatic compro- 
mise and frequently reveals gross inconsistencies with accepted usage. The 
very worst forms of treaty-made law are those conventions aiming at the 


* International Law, p. 50. 
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codification of international law. It has had a most demoralizing effect on 
the clear understanding of international common law. 

The influence of the political theorists, of the glossateurs, of the senti- 
mental reformers, and of the followers of Austin, many of whom are devoid 
of historical, philosophic, or analytical aptitudes, has been highly delete- 
rious. The general result is a growing confusion of voices among the de- 
fenders of the fortress. They are unable either to unite in its adequate 
defense or in its reinforcement. The situation is alarming. 

International law obviously is in great need of rehabilitation and renova- 
tion to meet the exigencies of this crisis in civilization. An entirely fresh 
approach to the subject is required. Grotius had the courage and the 
objective scholarship, at a time very much like the present, to defend and 
formulate the existing law of nations. It is true that he was a crusader, 
intent on the amelioration of the horrors of war, and compelled to make a 
moral and spiritual appeal in the support of his erudite thesis; but he was 
no sentimentalist. He did what the defenders of international law are 
called on to do today, namely, to study the history of human society in all 
its ramifications in order to discover the principles of law inherent in the 
international intercourse of peoples and nations. His achievement con- 
sisted mainly in making the nations realize that a law was being gradually 
evolved that deserved their respect and support. 

In rightly understanding Grotius it is essential to note that his appeal to 
natural law was entirely subordinate to his appeal to precedent and estab- 
lished usage. With prodigious scholarship he ransacked recorded history 
for evidence of the usages and customs accepted in the ordinary intercourse 
of peoples and nations. He concentrated on human interests and conduct, 
and on the principles applicable to the forwarding and protection of these 
interests. The bedrock basis of his system was the simple fact of the in- 
eluctable necessity of international contacts and intercourse. 

Grotius recognized that the first interest of peoples and nations was the 
protection of their agents. The “heralds” charged with negotiations for 
peace were entitled, by the very necessities of the situation, to complete 
respect and immunity from restraint and molestation. The lex legationis 
thus evolved naturally and logically ex necessitate juris. The sailors en- 
gaged in trade, or shipwrecked on foreign shores, were accorded special 
consideration because of reciprocal advantages. The Laws of Wisby, 
Rhodes, Amalfi, and Oléron came into existence out of the need for trade 
and intercourse. Merchants in transit, or domiciled in foreign ports, were 
granted many privileges and rights. To such an extent, that entire com- 
munities of foreigners were allowed to reside in their own separate munici- 
palities and to be judged by their own customs and laws. These early privi- 
leges in Egypt, Turkey, Scandinavia, England and elsewhere were far more 
liberal than much later practice. In those times the personal status of 
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foreigners regarding marriage, guardianship, inheritance, contracts, etc., 
was held in the greatest respect. And out of these usages was gradually 
evolved the jus gentium and that branch of law known as private interna- 
tional law. 

The discovery and occupation of deserted islands and thinly populated 
lands gave rise early to certain usages which Grotius interpreted by the 
Roman law of occupatio. Then followed logically the development of 
usages and principles of law regulating the recognition of new international 
entities and governments. 

Grotius thus found a large body of precedents and rules of conduct to 
enable him to write his magistral treatise on the laws of peace and war. 
Since his day the law of nations has been constantly and steadily evolving 
in a most impressive manner. Slavery and piracy both became subject 
to international proscription. The freedom of the seas compelled the 
adoption of fixed rules and obligations. The adequate protection of the 
shores and waters adjoining independent nations compelled the acceptance 
of international regulations which are still in the process of evolution. So 
also with the law of neutrality, which was logically inherent in the right of 
nations to independence and freedom. Even under rapidly changing mod- 
ern conditions, its principles are sound, though in need of drastic revision. 
The laws of war likewise became more humane and respected among na- 
tions, until the appearance of Hitler and his criminal associates intent on 
reverting to primitive conditions of savage warfare. 

This process of the gradual evolution of international law is a momentous 
fact which should not be ignored because of the ravages of international 
gangsters. It is a process inherent in the mutual necessities of nations. Its 
greatest sanction lies in ‘‘the desire for reciprocal advantage and the fear 
of retaliation.’’ The development of international law cannot be arrested. 
The need for a fresh clarification and general renovation, however, should 
be recognized. There must be a fresh approach to the subject with the 
willingness to develop new methods as well as to make use of old materials 
and procedures. There is immense need of what Roscoe Pound has well 
termed the “engineering attitude”’ of approach to new problems. For ex- 
ample, the problem of governmentsin industry and commerce presents difficult 
and novel factors in international jurisprudence. The amazingly rapid de- 
velopment in aéronautics has completely revolutionized many phases of inter- 
national intercourse, and thus requires special legal treatment. The social 
revolution now sweeping the world and bringing with it problems of unem- 
ployment, hunger, disease, crime, mass migrations, and the like, will demand 
the best intelligence of international experts. 

No field of scholarly scientific investigation can offer such allurements and 
rewards as the vast field of international law. But it needs consecrated 
devotees who are willing to emulate Grotius and to avoid the ruts deeply 
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worn by his successors. They must emulate his amazing historical knowl- 

edge, his powers of analysis, and above all his moral and spiritual apprecia- 

tion of the motives that determine human conduct, human order, and law. 
MARSHALL BROWN 


RE-EXAMINATION OF INTERNATIONAL LAW 


A re-examination of the réle of law in international affairs is extremely 
urgent if the full possibilities of international law are to be realized in the 
post-war world. No informed person believes that international law has 
collapsed and disappeared from the calculations of Foreign Offices. No 
government which is engaged in planning for the post-war world on the basis 
of a victory by the United Nations envisages a world in which international 
law will not play a tremendously enhanced réle. The likelihood that the 
scope of international law will be extended to include the regulation of many 
difficult political and economic questions (hitherto regarded as outside the 
scope of international law because they were ‘“‘political’’ questions) renders 
imperative an examination of the theoretical foundations of international 
law in order to discover the capacity of that legal system to perform new 
tasks. 

Undoubtedly the most disillusioned among the confraternity of interna- 
tional lawyers are those who expected from international law more than it 
was capable of achieving in the nature of things. When the Geneva system 
collapsed it was felt by some that the whole corpus of international law, 
slowly evolved through several centuries, had disappeared with the League. 
Only a trifle less pessimistic were those who regarded all principles of inter- 
national law, except those designed to stop ‘‘aggressors,”’ as trivia. It seems 
appropriate to recall the sage obseivation of Professor Edwin Borchard 
that ‘‘international law constitutes but one aspect of international relations, 
in many respects not the most vital.” This is a recognition of the fact that 
the economic and political factors most likely to lead to war have hitherto 
been unregulated by restrictive rules of international law, but it is a long 
way, indeed, from accepting the charge that, therefore, the great corpus 
of international law consists of nothing but trivia. 

Professor Borchard’s observation also serves to remind us that what is 
popularly regarded as the breakdown of international law is a consequence, 
not the cause, of the present crisis. A system of law is not identical with a 
system of government, nor an adequate substitute therefor. The tendency 
to regard international law as a governmental system or to blame inter- 
national law for its narrow scope is wide of the mark. It overlooks the fact 
that law is not a self-generating mechanism; law is the creature of men, and 
the men who direct state affairs have failed to provide and operate adequate 
international institutions for the performance of governmental functions 
in the international sphere. 
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A re-examination of the nature and function of international law thus 
involves more than a restatement of existing rules or a reaffirmation of its 
legally binding nature. It inevitably involves study of the institutional 
framework required for the more efficient enactment of international legis- 
lation, and for the administration, execution or enforcement of law as a 
means to assist in fulfilling functions of public welfare and public order in the 
international community. 

While a number of groups, official and unofficial, are engaged in making 
studies and drafting blueprints for the political and economic international 
organization of the post-war world, there remains a specific task for which 
international lawyers are peculiarly adapted and which, in all likelihood, 
will not be undertaken unless .\merican international lawyers undertake it. 
This task is a searching reassessment of the values and the function of inter- 
national law as a juridical system for the future. International lawyers in 
most countries of the world are, unhappily, in no position to perform this 
task. The United States Department of State, particularly with increased 
burdens because of the war, is probably in no position to undertake a theo- 
retical study of the nature and function of law in the international com- 
munity. Persons untrained in the discipline of international law can bring 
but a limited comprehension of its flaws and needs to the solution of its 
problems. There remain, however, numerous members of the American 
Society of International Law, who, by individual or group contributions, 
have the opportunity of influencing the development of a vital law of nations 
more consonant with contemporary needs. 

The approach and the methods to be employed in making this reappraisal 
and renovation require serious thought. For example, the writer believes 
that a ringing manifesto, a clarion call by American international lawyers 
reaffirming the principles of the sanctity of treaties, the advocacy of interna- 
tional self-restraint, the adjustment of international disputes by peaceful 
means, the promotion of security and stability by orderly processes carried 
out in a spirit of mutual helpfulness and accommodation, would be considera- 
bly less than useless. Sixty states agreed with these propositions in 1937.! 
There is a surfeit of statements and manifestoes telling states what they 

1 Cf. Fundamental Principles of International Policy, U. 8. Department of State, Pub- 
lication No. 1079. Only the Portuguese reply to Secretary of State Cordell Hull’s statement 
of July 16, 1937, attempted to do more than agree with the lofty sentiments therein ex- 
pressed. The Portuguese Government, after stating that everyone could agree with those 
sentiments, added in part: “ Difficulties begin only when it is sought to pass from the field of 
intentions into that of action. . . . International society has endeavored to solve its dif- 
ficulties . . . by means of abstract formulae, declarations of principles, solemn assertions, 
many texts and treaties. . . . Although much responsibility seems to lie with the abstract 
and generalizing tendency of jurists, the causes for the failure must be found . . . (a) in 
the inexistent or insufficient study of the causes of world unrest; (b) in the excessive ambition 
to find a sole formula for the solution of grave international problems, applicable urbi et 
orbi....” Tbid., p. 48. 


ou 
of 

tor 
th 
th: 
be 
TI 
ste 
int 
na 
po 
wi 
ta 

It 

se] 
ch 
fu 

of 

po 
la 

th 
of 
int 

mi 
M 


EDITORIAL COMMENT 639 


ought to do (as if the appeal to morality had the slightest effeet on the rulers 
of some hundreds of millions of the world’s people!). There is altogether 
too little scientific study of what states actually do, why they do it, and what 
they might conceivably do instead. Eventually, those of us who believe 
that a better world is possible hope that the emphasis on state interests will 
be replaced with an emphasis on the interests of the international community. 
That is precisely our problem. It is less important today to reaffirm that the 
states of the world form an international community with increasing common 
interests than it is to discover why, despite these common interests, inter- 
national law has proved inadequate where it is inadequate. It is less im- 
portant to proclaim once again that pacta sunt servanda than to discover 
what law can do and what it probably cannot do. It seems of vital impor- 
tance to study the relationship of international law to international politics. 
It seems essential to enquire whether a conception of international law as a 
series of prohibitions set against the power politics of states has as much 
chance of succeeding as a conception which regards international law as the 
functional exemplification of the rules of order necessary for the attainment 
of a specific end—for example, the efficient operation of an international 
postal system. Can the problem of war be better handled by passing a 
law against it (vide the Kellogg Pact) or by establishing the jurisdiction of 
the international community to deal with threats to peace (vide Art. XI 
of the Covenant)? 

Professor Perey E. Corbett, in his admirable little book, Post-War Worlds, 
indicates some of the fundamental paradoxes of traditional juristie thinking 
which need re-examination. He writes: 

It has been a long and costly deception to assert the existence of 
international law and at the same time to deny that the state is bound 
by any rule to which it has not given its explicit or implied consent; to 
declare that states owe obedience to international law but to maintain 
that they are themselves judges of what the law is and what constitutes 
obedience to it, and may always legally refuse to submit such questions 
to impartial decision; to talk of a law binding upon nations but to insist 
that where it appears to conflict with the law of the state the courts and 
officials of the state must apply the latter; and finally to pay lip service 


to an international legal system while admitting that any violation of 
another’s acknowledged right may be legalized by a declaration of war.? 


Since no adequate reappraisal of the réle of international law can be made 
1 PI 

merely in terms of itself, it may be wise to recall the advice of Professor 

Manley O. Hudson that 


the future law of nations must seek contributions from history, from 
political science, from economics, from sociology and from social psy- 
chology if it would keep pace with the society which it serves; and a 
sound philosophical basis for the international law of the twentieth 


? Farrar and Rinehart, 1942, pp. 103-104. 
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century can only result from ‘‘a functional critique of international law 
in terms of social ends.’’* 
HersBert W. Briaas 


FORCES WHICH WILL SHAPE THE REBUILDING OF INTERNATIONAL LAW 


‘There has never been an opportunity better than that which now lies 
before us for building up international law. The series of shocks which the 
present crisis has brought upon the individual who has in the past been in- 
clined to witticism, if not to contempt, as to the law of nations, has made him 
realize the importance of that law to himself. He now asks that a strong 
system of law and order be built; he calls upon the international lawyer for 
leadership in this task. To this plea the international lawyer should respond 
with eagerness, and with a sense of the seriousness of the task and of the 
greatness of the opportunity. He will find—he now knows—that the un- 
fortunate situation of the law of nations is due to certain great changes in 
habits of life which have been developing over a century or more of time. 
Those forces have made themselves felt within each nation and have pro- 
duced in each a great increase of law and government. They have been 
felt more slowly in the wide interrelationships of nations, but they have 
cumulated in the present crisis, and they will undoubtedly produce within 
the community of nations, as within each nation, an increase of law and 
government for the community of nations. These forces, therefore, must 
be carefully considered by those who seek to rebuild law and order in the 
community of nations. 

First of these, and productive of the others, is the interdependence which 
has been developing since the Industrial Revolution. It is not necessary 
to explain this development to readers of this JouRNAL. It has wrecked the 
independence of the individual, and has made him dependent upon thousands 
of persons, in far corners of the world, of whose very existence he may be 
unaware. Hecan no longer be self-sufficing; he must have his needs brought 
to him over thousands of miles of complicated means of transportation. The 
efficiency and reliability of those persons who produce, who buy and sell, 
who transport and deliver now means prosperity or even life to him. He has 
been caught up into a system, of which he is but a tiny part; and it is des- 
perately important to him that this system operate efficiently, and with fair- 
ness to himself. The only way in which he can do this is through govern- 
ment, and upon government he calls more and more. 

His dependence is not confined to those who are within the confines of 
his own nation. His prosperity, his very livelihood, depends directly or in- 
directly upon persons and agencies beyond his own frontiers and beyond the 
control of his own government. He can not solve this problem by asking 
for more national law and administration. The system into which he has 


° “The Prospect for International Law in the Twentieth Century,” 10 Cornell Law Quar- 
terly (1925), pp. 434-435. 


bee 
go 
pr 
lor 
pre 
pu 
loc 
hit 
me 
hu 
la 
tic 
it 
by 
ta 
ot 
lo 
er 
he 
ne 
in 
a 
gr 
ti 
b 
L 
be 
in 
fc 
d 
ri 
0 


EDITORIAL COMMENT 641 


been caught up, intricate and world-wide, reaches far beyond his national 
government. The state which he has organized and maintained for the 
protection and advancement of his own welfare, and which he has for so 
long regarded as the ultimate in human organization and as his sufficient 
protection, is no longer able in an interdependent world to serve these 
purposes. He must now, for his own self-protection, for his very existence, 
look beyond his own state, but he must still look to government. His state, 
hitherto ne plus ultra, must now become part of a wider system of govern- 
ment for the community of nations. There is no other solution available in 
human experience—except the system in which might makes right. 

Obviously, the above change has significant consequences for international 
law. Since the state is no longer competent, can no longer perform its func- 
tion properly, it can not set itself above the law of nations; on the contrary, 
it must rely upon that law. The theory that a state can not be bound save 
by its own consent—if such a theory ever had validity—can not be main- 
tained in a situation in which a state has become actually dependent upon 
others. The factual situation is that the doctrine of sovereignty can no 
longer dominate, and that each state will have to give up some of its sov- 
ereign rights in order to get the protection and assistance which it must 
have. It is clear, too, that the complexities and dependences of today 
necessitate international organization and administrative agencies; and this 
implies the issuance of law by a common authority, and its application by 
a community judge. 

Development in this direction has been going on, of course, for many years, 
grudgingly and insufficiently. International public unions and administra- 
tive agencies of various kinds have been created; tribunals of justice have 
been established; a more comprehensive system has recently appeared in the 
League of Nations. But all of this growth has been checked—has indeed 
been wrecked—by another change, another pressure which must be taken 
into serious consideration in the rebuilding of law and order. This is modern 
war, itself changed by the industrialization and interdependence which have 
wrought so much change in our life. Again, it is unnecessary to describe 
for the readers of this JouRNAL the character of modern war; ! but its effects 
must be noted. 

When war starts today, no people can hope to escape it. So long as a 
struggle between two states did not affect others, the others might find some 
justification for regarding it as of noconcerntothem. But, granted the inter- 
dependence mentioned above, this can never again be true. Theinterest and 
right developed in the Convention for the Pacific Settlement of International 
Disputes (1899) and in Article 11 of the Covenant of the League of Nations 
must now be carried forward into obligation. Aside from moral principle 
or civic obligation, each state must as a matter of sheer self-preservation 
attempt to prevent war anywhere. And if it is true that interdependence 

1 See this JouRNAL, Vol. 35 (1941), p. 659. 
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allows no state to escape war, it is likewise true that no state can fight a war 
alone. The state which makes war must depend upon materials outside 
its own boundaries, and may feel it necessary to take them by force, in 
order to be sufficiently prepared to make war. Such a state will of course 
divert its own resources, human or material, from ordinary purposes to war 
purposes; it will tax its citizens heavily, for modern war is costly beyond 
calculation; it will conscript and train its citizens for war-making. It must 
do these things, if it is to survive in the arena of modern war; and thus the 
very maintenance of the state which is supposed to aid its citizens now makes 
for their suffering and discontent. This, it is to be noted, is not a temporary 
thing; so long as a state may be threatened by war, so long must that state 
be prepared against the coming of war. It is thus forced to move in a direc- 
tion opposed to that of law and community order. If each state is to rely 
upon itself, it is foreed toward autarchy, and it must build up its self- 
sufficiency by whatever means are possible. It must organize its internal 
resources, material or human, into the totalitarian régime through which 
only modern war can be fought. Modern war is a centrifugal force, in the 
sense that each nation, in order to be prepared against it, must disregard the 
rights of others, and build up its own strength at whatever cost to other states 
or toits own citizens. The state, created to serve the individual, must sacri- 
fice him in order to exist. 

It is obvious that international law can not stand against this sort of war. 
Of course, law and war have always been contradictory—a senseless antithe- 
sis within a legal system; but in the past, the strength of customary law has 
enabled it to exercise some degree of control over war itself, and to carry on 
outside of the areas involved in war. Thisisnolongertrue. The only way 
in which international law can hope to survive is to bring war under control, 
and the implications and difficulties involved in this task are enormous. It is 
not possible to deny to a state the right to use the force which is its only 
protection against injustice unless provision is also made to assure justice 
toit. Nor isit possible to prevent war by mere fiat, by the legal phraseology 
of atreaty. Words alone can not do it; the law must have behind it a physi- 
cal strength sufficient to stop the war-maker. The effect of this second 
great pressure—modern war—is to make impossible the necessary develop- 
ment of international law unless that law declares war illegal and is able to 
enforce its rule. This means nothing less than a powerful international 
government, able to overcome the war-maker and to do justice in the face 
of resistance. The international lawyer must think not merely in terms of 
law but in terms of government. 

The result of these pressures has been to leave the individual with an 
anxious feeling of insecurity; and this also has its effects for internaticnal law. 
The desire of the individual for security has become a driving force which 
must be taken into the calculations for the future. For long he has relied 
upon his state to give him this security; now he is driven to look beyond the 
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state. Since the state is unable to give him the security which he covets, 
he must look beyond domestic government to international government, 
beyond domestic law to international law. That he is doing this is proven 
beyond doubt by the various barometers of public opinion. On the one 
hand, then, international law gains in the expectation of greater support 
from people everywhere, in the development of a loyalty on the part of 
individuals which reaches beyond the state to the law of the community 
of nations; on the other hand, international law must consciously take into 
account the needs of the individual, and must aid his own state to take care 
of him as he wishes it to do. Hitherto, international law has been a Jaw 
for sovereign states only, and it has given little recognition to the individual 
who is, after all, the unity of human society. It must now recognize that 
its function is, directly or indirectly, to aid the individual. Whether this 
means the recognition of the individual as a subject of international law, or 
whether procedural adjustments are all that is necessary, will be a matter of 
debate. Whether an international bill of rights is desirable has now become 
a serious enough matter to be taken up for study by the American Institute 
of Law. In any case, the international lawyer must recognize his duty to 
individuals, and should take advantage of the current realization by indi- 
viduals that this law is of importance to them. 

Many other implications for international law beyond those above sug- 
gested can be drawn from the present crisis, but these deserve exhaustive 
study by the profession. The conclusions are irresistible that, in order to 
meet the situation of interdependence, there must be international organiza- 
tion and administration, as well as more law; that, in order to meet the over- 
whelming threat of modern war, this organization must have sufficient 
authority and physical force to control war-makers and to impose the justice 
of the community above the selfishness of the nation; and that, in order to 
meet the needs of human beings—for whom all political organization exists 
—the law of nations must aid states in the task which they are no longer 
able, by themselves, to accomplish, that is, to advance the welfare of human 
beings. And it is submitted, finally, that the present situation presents an 
unparalleled opportunity for international lawyers, who should proceed to 
the rebuilding of the law of nations with courage and foresight, and with 
proper adaptation to the tremendous forces and pressures at work in the 
world today. 

CLYDE EAGLETON 


MILITARY REPRISALS AND THE SANCTIONS OF THE LAWS OF WAR 


The validity of any system of law must depend in first instance upon its 
general or substantial acceptance by those whom it is supposed to govern. 
There must be such acceptance and recognition of its validity by a con- 
siderable proportion of them. But where there are in addition not a few who 
would willingly disregard the law, the effective application of a sanction or 
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penalty for its enforcement becomes essential to the survival of the rule of 
law. Trueit is that no perfect system of sanctions or penalties can be found. 
But every law must have a sanction sufficient to exert a deterring influence 
on those who would otherwise be inclined to disregard it. 

According to a London press dispatch ! as reported by The Netherlands 
Government-in-exile, the Nazis shot five distinguished Dutchmen in reprisal 
for the wrecking of a German troop train August 7. The victims were held 
as hostages under the threat of execution unless the saboteurs should be de- 
livered before August 15. General Friedrich Christeiansen of the occupation 
forces is reported as saying ‘“‘ The perpetrators of the high explosive attempt 
in Rotterdam have been too cowardly to give themselves up.”’ This tragic 
incident raises the question as to the nature of and justification of acts of 
reprisal and the punishment of violations of the laws of war. 

In our present system of world law, it is to the governments of each of the 
politically independent states that is entrusted the task of enforcing respect 
for whatever rule of international law may have been violated within its 
jurisdiction or elsewhere in denial of its sovereign responsibility or against 
its national interests. When a state is the transgressor, the sanction applied 
by the injured state is, in the last analysis, war; and the fear of war has been 
appropriately regarded as a sanction to curb the transgressions of the less 
law-abiding states. With the outbreak of war, however, the restraining 
fear of war must disappear. Consequently, as long as the conflict lasts, 
whatever rules are recognized as governing the conduct of war are in a pecul- 
iar, not to say precarious, position. 

If we may regard public opinion in neutral states as some slight check 
upon the unbridled action of either contestant, even that restraint disappears 
when, as at present, the whole world is engulfed in the struggle. Then 
military advantage and effective fighting become the sole criteria. Even so, 
in this almost free field for the play of brute force, we may still recognize a 
certain number of rules which command some respect. It is important to 
examine what are these rules which warring states observe in the absence of 
any supranational enforcing agency or sanction. 


RULES OF WARFARE WHICH MAKE FOR MILITARY EFFICIENCY 


Such a rule is that which prohibits pillage. Pillage by soldiers tends to 
disrupt military discipline, to burden the transportation facilities of the army 
with booty, to cause the irritation of soldiers less fortunate in plundering, 
and to arouse the molested inhabitants to acts of hostility. Obviously, 
when military discipline became adequate to the task of enforcing the order, 
commanders like Wellington in Spain prohibited their troops from engaging 
in pillage. 

Again, in occupied territory pillage will prevent the forces from obtaining 
needed supplies which the inhabitants secrete, will make the inhabitants less 

1 Associated Press despatch, Aug. 15, 1942. 
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docile in the case of ultimate annexation, and will leave a territory less able 
to contribute financially to meet the needs and exactions of the annexing 
conqueror. This explains the alleged objection of the German General 
Staff to Hitler’s harsh measures in occupied France. Rules of this class do 
not ordinarily need any sanction since they have the support of self-interest 
when rightly understood. They may be expected to restrain even those who 
are but little influenced by considerations of humanity. 


UNNECESSARY CRUELTY 


In last analysis, any action or expenditure of effort which does not have a 
military object or does not aid in securing victory is a waste, and in the in- 
terest of efficiency should be avoided. By definition, unnecessary cruelty 
comes under this heading. The torture of prisoners, customary amongst 
savage tribes, sometimes occurs in the case of supposedly more civilized 
peoples. It is, however, more an irrational outlet or reaction from fear and 
irritation than an aid to military success. The fear of torture is, on the con- 
trary, a strong motive for the most stubborn resistance. When invading 
troops, in retaliation for guerrilla operations, commit all kinds of atrocities, 
it only leads to more desperate resistance. This has been demonstrated in 
the present war in Russia and China. For the purpose of doing away with 
unnecessary cruelty, the Declaration of St. Petersburg prohibited the em- 
ployment of any projectile of less than 400 grammes which is either explosive 
or charged with fulminating or inflammable substances. It is still more 
cruel to employ heavier projectiles of this nature, but the states most likely 
to benefit from employing them can hardly be expected to agree to a pro- 
hibition upon their use and to forego their military advantage. 


RULES OF WARFARE RECOGNIZED AS MUTUALLY BENEFICIAL 
TO BOTH CONTESTANTS 


When the contestants are about evenly matched as to the supply of fight- 
ing forces, the equivalent exchange of prisoners is of equal benefit and does 
away with heartrending suffering. But when such equality does not exist, 
exchange is a disadvantage to the side that has the largest forces to draw 
upon, and it will be loath to agree. In our own Civil War the North was 
slow to exchange the Union soldiers held in Libby Prison. No wonder that 
the captives are not too well healed under these circumstances. 

There is, however, one rule of warfare the respect for which is always in 
the interest of both parties to a conflict; namely, the observance of good faith: 
the respect for military honor. A surrender, when the only alternative is 
suicidal slaughter, is in the interest of both parties, but this could hardly be 
brought about unless those surrendering had confidence that their lives would 
be spared. In cases where surrender applies to larger units, it could hardly 
be arranged unless the preliminaries were protected by the respect for the 
white flag accompanying the negotiations. 
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Perhaps the most important restriction recognized to be of common benefit 
is that of the Red Cross Convention. There are, alas, many, many claims 
of violation, but by and large the personnel and insignia of the Red Cross 
receive the respect and immunity which is their due. Even in our own Civil 
War before the Geneva Convention was signed, medical attendants upon the 
basis of reciprocity were given immunity from capture.” 


RULES IMPOSED IN THE INTEREST OF SCIENTIFIC WARFARE 


There is another important and special application of the restriction in the 
common interest of the warring states which tends to facilitate and preserve 
the scientific conduct of war. For instance, the prohibition upon the as- 
sassination of an opposing general. Certainly such an act is not more cruel 
than many another method of modern warfare, but it would play into the 
hands of those states less able to develop capable leadership. It has natu- 
rally against it the weight of great military states and of the professional 
officer class who influence the moulding and observance of the rules governing 
the conduct of war. There may be here likewise something of the senti- 
mental abhorrence of treachery which is a sentiment general to mankind. 
If, however, assassination were recognized as justifiable, it would really be 
no more treacherous than the use of booby traps or the hidden mines which 
retreating troops strew in the path of their advancing enemy. 

When an adventurer offered to assassinate Napoleon, Fox had him ar- 
rested and warned the French commander. We find other manifestations 
of this principle of scientific warfare in the condemnation of the shooting of 
pickets except when a surprise attack is contemplated. It may well be that 
the advent of total war and increased government control of all civilian 
activity may lead to the disregard of the prohibition against assassination, 
as that against the sniping of pickets has been rendered obsolete or less im- 
portant by airplane scouting. If so, it would not now interfere to the same 
degree as formerly with scientific warfare because each command could pro- 
vide carefully and effectively for its protection. It would appear from cer- 
tain reports that opposing forces do even now refrain from bombing staff 
headquarters. If this be true, it serves as another application of this same 
principle. It would seem that there is a gradual trend of the world towards 
the scientific coérdination of all human effort both military and civilian in 
the struggle for victory. 


GUERRILLA WARFARE AND OCCUPIED TERRITORY 


The prohibition against guerrilla warfare, known as the activity of irregu- 
lar troops or francs-tireurs, is often declared to be a violation of the laws of 
war. It is true that those who engage in such warfare pay with the penalty 
of their lives when captured. When a territory is invaded and fully cc- 


? Official Records of the Union and Confederate Armies, Series 1, Vol. XXXV, Pt. Il 
(Serial No. 66), pp. 170, 175, 176, 200, 210. 
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cupied, the inhabitants cannot expect to be treated as peaceful non-com- 
batants if they engage in acts of sabotage or war. They cannot have their 
cake and eat it. But when inhabitants of the invaded territory are able to 
earry on really effective guerrilla warfare, it is perfectly justifiable for them 
to do so. Only, the invaders cannot be blamed for executing those they 
capture in the commission of these acts. They may furthermore be ex- 
pected to employ appropriate measures to put pressure on the peaceful in- 
habitants to prevent them from participating in these hostilities or to induce 
them to make efforts to prevent them. But the test of what is appropriate 
is to be determined by what is really effective. 

Now that totalitarian war has brought the whole nation, men, women, and 
even children, into the war effort, so that they all participate in the industrial 
and agricultural effort for victory, military assault to break down civilian 
morale, and even the taking of civilian life, may exercise an important bear- 
ing upon the ultimate triumph. If the effect of such pressure and attack 
upon civilians were well balanced upon both sides, it might well be omitted 
in deference to humane considerations and a common interest in the survival 
of those beloved by the militant forces. But this equipoise does not exist, 
and in modern war civilians are subjected not only to bombings but also to 
starvation blockades. As long as bombings can be used to destroy the in- 
dustries feeding the military machine and the instruments of transportation, 
civilians suffer only indirectly and by hazard. But when the object is to 
break the will to fight, pressure bombings of civilians, as in the German as- 
saults on Rotterdam and London, are likely to be employed. The same may 
be true in regard to the use of gas against civilian centers as soon as it is cer- 
tain that it will serve a military purpose. It would appear, however, that 
the use of poison gas for this purpose is very difficult to carry out in any 
effective manner. 

Guerrilla warfare and sabotage on the part of the civilian population is 
more logical and more effective now that the whole populations have been 
so completely embraced in the war effort and industrial production has come 
to play so great a réle in the success of military operations. Although guer- 
rilla warfare and sabotage have become more effective in total war, it has 
also become more important for the invading and occupying forces to pre- 
vent the commission of these acts. The acts themselves are not contrary to 
the laws of war any more than is the act of the patriot who risks his life in 
spying. But the occupying forces may be expected to apply so far as pos- 
sible whatever effective means of prevention or repression they may have 
at their disposal. 


PROTECTION OF SCIENCE AND ART 


In wars between two or between a few states the common interest of hu- 
manity in the protection of science leads to the inviolability of those engaged 
In scientific expeditions. Similarly, works of art are spared so far as mili- 
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tary exigencies will allow. But in a war such as the present, these immuni- 
ties are greatly restricted. It would seem that the Germans purposely 
bombarded Canterbury Cathedral, allegedly by way of reprisal, but the 
British bombings were confined to military objects. Care was taken not to 
bomb Cologne Cathedral when the important rail center in that city was 
devastated by the R.A.F. In the press the British were stated to have 
threatened to bomb Rome if Athens or Cairo were bombed. This threat of 
reprisal has, however, lost most of its significance since the Axis invasion of 
Greece and the increasing apathy of the Italians for their inglorious rdle as 
they are dragged willy nilly along by the Nazi war machine. But the fact 
that the threat was considered necessary showed that this ruthless world 
war of rival ideologies has lowered the respect for science and art almost to 
the point that it rests only upon the fear of reprisal. In the first World 
War, the Carnegie magnetic expedition was respected by the Central Powers. 
No doubt some instances of a similar immunity will be found in the course 
of this war. 


RESTRAINING INFLUENCE OF POPULAR SENTIMENTS AND TRADITIONS 


The previous discussion has indicated that the rules of warfare are con- 
fined to those restrictions which are either of mutual advantage or which 
make for effective fighting. There are, however, certain restrictions which 
do not seem to conform to this description. There exist throughout man- 
kind sentiments as to a fair fight and chivalry which are so deep in the 
human heart that they rule out certain acts, which might give a military 
advantage. If commanders were to order or permit the commission of acts 
which shocked the sentiments of the more civilized portion of their troops or 
of the civilians behind the lines, it would cause a weakening of the support 
of the military effort and hence would not really be effective warfare. There 
is something of this irrational and sentimental feeling towards the use of any 
new weapon or method, such, for example, as poison gas. The United 
Nations are more subject to the influence of humane considerations and to 
such popular and sentimental restraint. It is possible that they may well 
prefer to lose some military advantage rather than to pour gas upon the 
cities of Germany, but if the German command refrains, it is no doubt either 
because German cities are more vulnerable or because the advantage would 
be evenly balanced by the loss. In this latter case, the restraint. would be 
due to the principle of mutual advantage. The French formerly were slow 
to adopt modern firearms because they regarded them as unchivalrous, and 
this sentimental feeling came near to being the cause of their national un- 
doing. This example should warn us not to fall into the same mistake re- 
garding the use of poison gas or any means which will give us an advantage 
over our foe. The objection to its use is due to ignorance of the real nature 
of warfare and may cost us dear if we do not learn better. 

It is said that the British and Germans have an understanding not to em- 
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ploy women pilots. If so, it gives the Germans an advantage because their 
ideas of the virility of the fighters make them loath to employ women in 
actual warfare. We have an opportunity to follow the example of the Rus- 
sians and make the Germans pay the consequences of their ideology which 
would restrict the field of women. They have swallowed their principle of 
the superiority of the Aryan when they classified the Japanese as yellow 
Aryans; so perhaps they would find a way to recognize the fighting qualities 
of women. It might be well if women could be spared such an Amazonian 
participation, but total war seems certain to extend its realm and to bring 
them into the very fray. The side that takes the initiative may have a real 
advantage, but not as long as an irrational, sentimental reaction makes such 
a course inadvisable, for it would not then be really effective and contrib- 
ute to victory. 


PUNISHMENT AND RETALIATION 


While it is true that observance of the laws of war is in general to the ad- 
vantage of both contestants, combatants are constantly under temptation 
to disregard a rule in order to gain some immediate military end. If such 
a breach could go unchallenged, the respect for every rule would be under- 
mined. Of course, the officer or soldier who violates the rule may be pun- 
ished when captured, but this is not always possible. Little codperation on 
this head is usually shown by the culprit’s superiors. In the absence of any 
superior enforcing authority, the laws of war have to rely for their support 
or sanction upon retaliation—what are known as military reprisals. But 
resort to this procedure requires the strict observance of certain rules. 
Major General Halleck, discussing this question, quotes from the Instruc- 
tions for the Government of the Armies of the United States in the Field: 

Retaliation will, therefore, never be resorted to as a measure of mere 
revenge, but only as a means of protective retribution, and moreover, 
cautiously and unavoidably; . . . unjust or inconsiderate retaliation 
removes the belligerents farther and farther from the mitigating rules 


of regular war, and by rapid steps leads them nearer to the internecine 
wars of savages.® 


The greatest weakness in this system is the fact that those to whom it is 
applied may have so little sense of measure that they will reply with still 
other violations and start down the incline that leads to a war of savagery. 
This only emphasizes the need of an international jurisdiction and collective 
sanction.‘ 

We have indicated above that if the civilian population engages in guerrilla 
warfare or acts of sabotage, those that are captured cannot expect to be 
treated as prisoners of war, and will be executed. But when it is not possible 


* This Journax, Vol. VI (1912), p. 108. 
‘Y. de Briére, “Evolution de la doctrine et de la pratique en matitre de represailles,’”’ Hague 
Academy, Recueil des Cours, Vol. 22 (1928), p. 261. 
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to seize those who have committed these acts, it is in accordance with military 
exigencies, and it has been customary, to impose what are known as repres- 
sive reprisals on the whole community where the acts have occurred. As in 
the case of other military reprisals, this punishes the innocent, but war itself 
is based upon the principle of collective responsibility. 
To quote again Major-General Halleck: 
. all members of a town or corporation are held responsible in 
damages for the neglect or carelessness of their agents; so, in war, a 
city, an army, or an entire community, is sometimes punished for the 
illegal acts of its rulers or individual members. 


But he adds, 

Retaliation is limited in extent by the same rule which limits punish- 
ment in all civilized governments and among all Christian people—it 
must never degenerate into savage or barbarous cruelty.5 

This is exactly where the Nazis are most blameworthy. They have im- 
posed penalties out of all proportion and reason. Those in command should 
remember that, if they are victorious, the fruits of victory will be easier to 
garner if they have not unnecessarily embittered the vanquished by their 
methods of warfare and by their treatment of occupied territories. For the 
moment we are powerless to prevent such atrocious acts as the Nazi mass 
executions in France, The Netherlands, and wherever they control; but 
President Roosevelt has issued a warning that those responsible for these 
crimes will be tried and punished after the Axis has been defeated.® 

After the last war, in accordance with provisions of the Versailles Treaty, 
a number of Germans accused of violating the laws of war were tried in 
Leipzig. In principle this was correct, but in practice it is difficult to ad- 
minister justice in such cases, and the trials stir up bad blood, and this runs 
counter to the efforts to reéstablish peaceful sentiments between the former 
enemies. Then, too, the victors generally refrain from trying and punishing 
those amongst their own forces guilty of violations. The terrible condition 
of war is made an excuse to try to forget such transgressions. In the present 
stage of our civilization, this may be about all we can do. But we must try 
at least to place some restraint upon the outrages that the Nazis are inflicting 
upon the enslaved lands of Europe. The United Nations are confident that 
they can make good President Roosevelt’s promise to bring to justice those 
responsible for these cruel, unreasonable, excessive acts of reprisal. Great 
as must be our sympathy for France, The Netherlands, and other enslaved 
countries, we have the sad satisfaction of seeing the Nazis digging the grave 
of their hopes and ambitions as they pile hecatomb upon hecatomb of inno- 
cent reprisal victims. For all their science, the Germans are commanded by 
those who do not understand and they will not be forgiven. 

Every C. STOWELL 


5 This Journa, Vol. VI (1912), p. 110. 
6 Statement to the Press, Aug. 22, 1942. 
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THE EFFECT OF A STATE DEPARTMENT DECLARATION OF FOREIGN POLICY UPON PRIVATE 
LITIGATION—THE NETHERLANDS VESTING ORDERS 

Not often does the State Department find itself called upon to take af- 
firmative action to bring the foreign policy of the United States to the notice 
of a Federal or State court in matters of private litigation. However, the 
outstanding rdle which economic warfare plays in the present struggle has 
made it imperative for local courts te be authoritatively instructed where 
public policy is pertinent to the issues. 

The New York Court of Appeals, on July 29, 1942, handed down a unan- 
imous decision! of widespread interest and importance in connection with 
the freezing of assets in this country belonging to domiciled subjects of one 
of the United Nations, The Netherlands, whose government is functioning in 
exile. The significance of the decision lies in the fact that the Department of 
State has formulated a policy with respect to the effect to be given to freezing 
or vesting orders of an allied government and has brought such policy to the 
attention of a State court. 

The plaintiff’s assignor, a non-resident alien, owned certain securities and 
monies held in The Netherlands by a Netherlands corporation. It was 
alleged that the corporation, with the assistance of certain individuals, had 
converted these assets. Action to recover their value was brought against 
the corporation and the individual defendants, all of whom were domiciled 
subjects of The Netherlands, and a warrant of attachment was obtained and 
levied against bank deposits and other obligations and securities belonging 
to the defendants within the State of New York. Prior to the attachment, a 
royal decree of The Netherlands Government (May 24, 1940) declared title 
to all claims capable of being transferred outside the European territory of 
The Netherlands and belonging to persons or corporations domiciled there, 
to be vested in the government temporarily resident in London and exercising 
its functions there. The decree declared such rights to be vested only for the 
purpose of conserving the property of the former owners, and restitution was 
to be made three months after the present emergency. The Netherlands 
Government intervened in the action for the limited purpose of vacating the 
levy and thus establishing the effect of the decree. The question certified to 
the Court of Appeals involved the extraterritorial effect of the decree upon 
intangible property located in this country belonging to the defendants who 
were domiciled subjects of The Netherlands. 

While the appeal was pending, the United States became a participant in 
the war and a signatory to the Declaration of the United Nations, of which 
The Netherlands is a constituent member. A letter was sent by the Depart- 
ment of State to the court, afterwards followed up by a suggestion of the 
Attorney General upon leave granted, to the effect that the United States 
“has an interest and concern in the subject matter and outcome of this ac- 


1 Anderson v. N. V. Transandine Handelmaatschappij et al. The State of The Nether- 
lands, Intervener. Law Report News, July 31, 1942, p. 3; this Journat, infra, p. 701. 
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tion, in so far as there is involved the question of the effect on assets within 
the United States of the decree of May 24, 1940’’; that it is the policy of the 
United States that effect be given to that decree in so far as it is intended to 
prevent any person from securing an interest in assets of nationals of The 
Netherlands located in the United States on account of claims arising outside 
of the United States in territory now or at any time under the jurisdiction of 
The Netherlands Government for the benefit of persons not citizens or 
residents of the United States. The declaration of the State Department 
filed with the court was limited so as to exclude any question of control 
which the United States might undertake over any such assets and also ex- 
cluded any other circumstances not specifically set forth in the declared 
policy. 

The Court of Appeals held that the decree, being the law of a friendly 
sovereign state of which the defendants are domiciled subjects, had vested 
their claims against persons or corporations in this country in the State of 
The Netherlands and therefore the levy was ineffective. Intangible property 
having a situs in the local state (New York) will be deemed transferred ac- 
cording to the law of the foreign state unless this offends the public policy of 
the local state. The court adopted the declared policy of the State Depart- 
ment as being in accord with that of New York. 

The Netherlands decree was quite unlike the so-called nationalization 
decrees of the Soviet Union which assumed to confiscate the assets of Rus- 
sian corporations at home and abroad for the benefit of the state. Thus 
where the Soviet decrees were set up as a defense to action upon a bank 
deposit brought by the old officers of a Russian corporation against a New 
York bank, the Court of Appeals allowed the action and remarked: ‘the 
confiscation of its (the corporation’s) assets and the repudiations of its 
obligations by decrees, is contrary to our public policy and shocking to our 
sense of justice and equity.’’* It is true that after the Soviet Union had 
received diplomatic recognition, the same court gave effect to the cancellation 
of life insurance policies held by subjects of the Soviet Union in domestic 
companies, but the policies were subject to Russian law by their own terms. 
Judge (now Chief Judge) Lehman correctly pointed out that the basis of the 
previous decisions was not the lack of diplomatic recognition but the offense 
against our public policy,’ and with this view his opinion in the instant case 
is entirely consistent. The Netherlands decree in effect constitutes the state 
a trustee for the property of its subjects “‘ which might otherwise be without 
protection and perhaps subject to seizure by a ruthless enemy for use in 
prosecuting the war. That enemy is now our enemy. A decree designed 
for such purposes and having such effect may hardly be said to offend a pub- 
lic policy of the State.’’! 

The court quite properly refused to lay down any general principle as to the 


* Viadikavkazsky Ry. v. New York Trust Co. (1934), 263 N. Y. 371, at p. 378. 
*See Dougherty v. Equitable Life Assurance Soc. (1934), 266 N. Y. 71, at p. 106. 
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effect of the declared public policy of the United States upon the public 
policy of a State. On the other hand, the opinion of the court extended its 
dictum quite far afield in intimating that the public policy of a State might 
have to yield if it would render ineffective a transfer of property resulting 
from the terms of an agreement with a foreign state. It is regrettable that 
the court cited (seemingly with approval) the recent decision of the Supreme 
Court in the case of United States v. Pink,‘ which has been subjected to 
severe criticism. Here there was no agreement. The issue of that case is 
not pertinent in the slightest degree in respect to the construction and effect 
of the Netherlands decree. 

To limit the extraterritorial effect of foreign laws when against public 
policy is described by Story as a matter of self-defense; otherwise the local 
state might be compelled ‘‘to desert its own proper interest and duty to its 
own subjects in favor of strangers, who were regardless of both.’”’> The 
extraordinary exigencies of the present war sometimes result in a reversal of 
the restrictive character of the rule; for here the public policy of the state is 
precisely to afford complete recognition to the effect of the foreign executive 
decree with respect to property over which the local state can exercise juris- 
diction. Ordinarily public policy acts in derogation of comity in private 
international law. Neither comity nor public policy establish standards 
capable of being predicated in advance, and both principles have been 
criticized as furnishing only shifting bases for solving conflicts of law. Per- 
haps their value after all lies in their very fluidity because they afford a 
margin of discretion whereby to meet changing circumstances which time 
brings forth. As Judge Cardozo has phrased it: ‘‘We live in a world of 
change. If a body of law were in existence adequate for the civilization of 
today, it could not meet the demands of the civilization of tomorrow.”’ ® 

In a period when totalitarian states seek to exploit for their own purposes 
the old forms of law established in the interest of impartial justice, the elastic 
principle of public policy serves as a necessary protection against acts of 
spoliation performed abroad affecting property in this country. 

ArtTuur K. KuHN 


NORWEGIAN MARITIME COURTS IN ENGLAND 


On May 22, 1941, the British Parliament passed the Allied Powers (Mari- 
time Courts) Act, 1941.1. Its main purpose was “‘to make temporary pro- 
vision for enabling allied and associated Powers to establish and maintain in 
the United Kingdom Maritime Courts for the trial and punishment of cer- 


* (1942) 315 U.S. 203; this Journat, April, 1942, Vol. 36, p. 309. See the dissenting opin- 
ion of Chief Justice Stone, ibid., p. 329, and editorial comments by Borchard and Jessup, 
ibid., pp. 275-288. 

’ Story, Commentaries on the Conflict of Laws, § 32. 

*B. N. Cardozo, The Paradoxes of Legal Science, p. 10. 

14 and 5 Geo. 6, Ch. 21. 
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tain offences committed by persons other than British subjects.”” In non- 
technical language, this means that if, for example, a Norwegian seaman 
violates Norwegian law by committing a breach of discipline on board a Nor- 
wegian ship, he can be tried and sentenced by a Norwegian Maritime Court 
sitting in London. The arrangement is as sensible as it is novel. It solves 
some of the many legal problems raised by the functioning of ‘‘Governments- 
in-exile”’ in a foreign land.? By way of illustration, this comment deals with 
the Norwegian Maritime Courts; it is understood they are generally typical 
of the like tribunals of Belgium, Greece, The Netherlands, and Poland. In- 
stead of following the sections of the Act, it may be more illuminating to take 
a hypothetical case and follow it. 

S. V., aseaman, while a member of the crew of a Norwegian ship, boarded 
the ship at Liverpool in a condition of intoxication which prevented him from 
performing his duties.? This conduct constituted a violation of Section 426, 
Nos. 4 and 9, of the Norwegian Criminal Code. 

In order to secure the attendance of 8. V. before the Norwegian Maritime 
Court in London, an authorized representative of the Norwegian Govern- 
ment lays before a British Justice of the Peace an information on oath, stat- 
ing the facts and requesting the issuance of asummons. The Justice of the 
Peace thereupon issues the summons and if necessary can issue a warrant of 
arrest to secure the attendance of the defendant. The summons or warrant 
is served by British officers and it is they who bring 8. V. before the Norwe- 
gian Maritime Court.‘ 

When the seaman appears before the Norwegian Maritime Court he may 
allege that he is a British national. If he is a British national, the Maritime 
Court has no jurisdiction to try him. The defendant must be notified of this 
fact and he must be informed concerning the special British tribunals which 
have been set up for deciding claims to British nationality. The special 
tribunal consists of one British lawyer, and if he is satisfied that the claim of 
the applicant to be a British subject is substantially established, his determi- 
nation is final and precludes the jurisdiction of the Norwegian Maritime 
Court. If the claim of British nationality is not established, the Maritime 
Court may proceed with the trial. 

It is still possible for the defendant to challenge the jurisdiction of the 


2 Cf. Drucker, “‘The Legislation of the Allied Powers in the United Kingdom,” Czecho- 
slovak Yearbook of International Law (1942), p. 45. 

* The record of such a case decided by the Norwegian Maritime Court in London, on Jan. 
27, 1942, has been made available to the writer by the courtesy of the Royal Norwegian 
Ministry of Justice. It is a case typical of those brought before these courts. Up to the 
middle of March, 1942, the Norwegian Maritime Courts dealt with 117 cases involving 181 
persons. Of cases brought to trial, 27 resulted in imposition of fines and 52 in prison terms. 
The longest prison term was 75 days. 

4 See Statutory Rules and Orders, 1941, No. 872 and No. 873. 


L.14 


2 
be 
q 
fi 
h 
C 
tl 
n 
d 
a 
C 
Ir 
p 
g 
I 
b 
d 
Tr 
t 


EDITORIAL COMMENT 655 


court ratione materiac. ‘The Maritime Courts have jurisdiction under Clause 
2 of the Act over: 
(a) any act or omission committed by any person on board a merchant 
ship of that Power [?.e., the Power which has established the Mari- 
time Court]: 


(b) any act or omission committed by the master or any member of the 
crew of a merchant ship of that Power in contravention of the merchant 
shipping law of that Power: 


(c) any act or omission committed by any person who is both a national 
of that Power and a seaman of that Power as defined by this Act, in 
contravention of the mercantile marine conscription law of that Power. 

Jurisdiction of the Maritime Court is ousted if the defendant has already 
been tried for the same offence by any British court, whether he has been ac- 
quitted or convicted. The decision of the Maritime Court on the merits is 
final, but if the defendant challenges the jurisdiction of the Maritime Court 
he may, under Section 11, apply to the British High Court of Justice to deter- 
mine whether the Maritime Court does or does not have jurisdiction. Such 
a proceeding does not suspend execution of the sentence of the Maritime 
Court. If the High Court determines that the Maritime Court has exceeded 
the jurisdiction conferred by the Act, all of the proceedings in that trial are 
null and void. The Maritime Courts are essentially courts of limited juris- 
diction. Their authority to apply, on British territory, the criminal law of 
Norway, derives from the Act of Parliament. 

If in the proceedings before the Maritime Court the defendant is guilty of 
a contempt, he may be punished by the Maritime Court if he is not a British 
subject, and by the British Court if he is a British subject (Clause 7). Under 
Clause 6, provision is made for compelling the attendance of witnesses by the 
use of British official processes. 

If S. V. is convicted by the Maritime Court and sentenced to imprison- 
ment, the prison term is served in a British prison. There is a special 
provision under Clause 8 for the transfer of the person to the territory of a 
government-in-exile provided such territory is not occupied by the enemy. 
If the sentence takes the form of a fine, the fine may be summarily recovered 
by the Norwegian Government in the British courts. A death sentence can 
not be executed even if fixed by the Maritime Court. 

After the Act was passed, it was necessary for the King by Order in Coun- 
cil to designate the Powers to which the Act was to apply. Norway was so 
designated on May 30.5 On July 17, 1941, a conference was held of the 
representatives of five governments-in-exile and of various branches of the 
British Government.® Here there was discussion of a memorandum drawn 
up for the guidance of the Maritime Courts and authorized prosecutors. At- 
tention was drawn particularly to those aspects of British law and procedure 


’ Statutory Rules and Orders, 1941, No. 800. 
* Record of Conference supplied by courtesy of the Royal Norwegian Ministry of Justice. 
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which differed from the law and procedure of most European countries. 
For example, the common European practice of having master mariners sit 
on these courts with regular judicial officers, apparently seemed to the British 
rather irregular, but they are not banned. The European institution of 
juge d’instruction, a cross between prosecutor and examining magistrate, 
could not be fitted in under the Act. British insistence upon regularity in 
the process of summons and arrest, and particularly upon trying a man only 
for the offence for which he was arrested, was emphasized. Stress was also 
laid on the British aversion to trials in the absence of the accused. On the 
other hand, with reference to the principle non bis in idem, Section 3 of the 
Act merely provides that a British court must “have regard” for any punish- 
ment already imposed in respect of that Act by a Maritime Court. Appar- 
ently no attention is to be paid to an acquittal by a Maritime Court. 

The Norwegian Maritime Courts were established by a Norwegian Order 
in Council of July 29, 1941. The High Maritime Court sits in London. It 
is composed of three judges who are judicially trained and four lay judges. 
The three judicial members constitute also by themselves The Tribunal of 
Appeal and Complaint, which also sits in London. In addition there are 
Maritime Courts in London, Cardiff, Liverpool, Glasgow and Newcastle. 
Each of these courts is composed of one judicially trained judge who at hear- 
ings is assisted by two lay judges. The judgment of a Maritime Court 
may be appealed to the Tribunal of Appeal and Complaint when the ap- 
pellant alleges that the law has been incorrectly applied or construed, or 
that the punishment imposed is inadequate or too severe. When the con- 
tention is that the findings of the court are erroneous with regard to facts 
directly relating to the question of guilt, a request for a new trial by the 
High Maritime Court is the proper remedy. Furthermore a complaint may 
be filed with the Court of Appeal and Complaint where interlocutory de- 
cisions are concerned. This remedy is barred, however, when judgment has 
been passed, the proper procedure then being either an appeal or a request 
for a new trial. 

The Norwegian Maritime Courts were established with appropriate cere- 
monies on November 7, 1941. On that occasion, the Norwegian Minister of 
Justice acclaimed this pioneer work in the field of public international law. 
The President of the Netherlands Maritime Court, on a like occasion, expa- 
tiated on this theme, noting that it marked a vast advance in the practice of 
respect accorded to foreign judgments. 

Special attention should be directed to Paragraph (c) of Section (1) of 
Clause 2 of the Act which has already been quoted. This permits the Mari- 
time Courts, and in conjunction with them, the enforcement agencies of 
British justice, to be used to enforce the mercantile marine conscription law 
of the Power establishing the Maritime Court. This may well prove to be 
the most important feature of the Act. This collaboration between allies in 
one of the most vital of the war services bears no resemblance to the old 
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practice of aiding in the arrest of deserting seamen, a practice abandoned by 
the United States under the Seamen’s Act of 1915.7 

These Maritime Courts have a status very different from that of the Amer- 
ican Army courts which try members of the American expeditionary forces 
who commit crimes in England. Foreign armies traditionally have an ex- 
traterritorial status and this military Jurisdiction is not unusual despite the 
views expressed in the House of Commons.* 

Since it may well be found to be of common value in the prosecution of the 
war to duplicate in other countries, such as Canada and the United States, 
the British practice concerning these Maritime Courts, it is encouraging to 
note that the system appears to operate without friction. It may be a wel- 
come harbinger of many types of international collaboration in the post-war 
era. 

C. Jessup 


A CASE OF INTERNATIONAL RESPONSIBILITY DURING MARTIAL RULE 


During a legal state of war there may be martial law in designated areas 
of a state’s own territory or of territory it occupies. In the course of events 
since December 7, 1941, the legal limits of martial rule have again become 
the subject of technical discussion.? In general, such discussion has been 
directed to the municipal law aspects of martial law. A phase of the subject 
which merits attention, especially in a country where the principle of legality 


receives the emphasis which it receives in the United States, is the respon- 
sibility of a belligerent resorting to martial law as toward the nationals of 
neutral states. The present comment has to do with a single case of the kind, 
which arose out of martial law measures during the American War Between 
the States, and came before the arbitral commission operating under the 
Treaty of January 15, 1880,? between the United States and France. 

The claim grew out of General Butler’s institution and enforcement of 


7See I Hyde, International Law, Sec. 484. 

§See the New York Times, Aug. 3 and 5, 1942. Cf. Chalufour, Le Statut juridique des 
troupes alliées pendant la guerre 1914-1918 (1927); and Schwelb, “The Jurisdiction over the 
Members of the Allied Forces in Great Britain,” Czechoslovak Yearbook of International Law 
(1942), p. 147. 

1See, for example, the proclamations of Governor Poindexter of Hawaii, Dec. 7, 1941, 
texts of which are reproduced in Calif. Law Rev., Vol. 30, at pp. 392-3 (May, 1942). 

This type of proclamation is to be distinguished from such a proclamation as that of 
President Roosevelt, July 2, 1942, denying to a certain category of enemies access to the 
courts of the United States. Proc. No. 2561, Fed. Reg., Vol. VII, No. 182 (July 7, 1942), 
p. 5101. 

*See, for example, Garner Anthony, “ Martial Law in Hawaii,” Calif. Law Rev., Vol. 30, 
pp. 371-396 (May, 1942); Charles Fairman, ‘‘The Law of Martial Rule and the National 
Emergency,” Harv. Law Rev., Vol. 55, pp. 1253-1302 (June, 1942). 

*21 Stat. 673. The purpose of the convention, as stated in the preamble, was to settle 
claims arising out of the “acts committed by the civil or military authorities of either coun- 
try . . . during a state of war or insurrection. . . .” 
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martial law in New Orleans in 1862. France claimed in behalf of Henri 
Dubos, who was arrested on September 6, 1862, and kept in custody for more 
than three months for writing and publishing allegedly seditious articles. 
The latter had appeared in the newspaper Le Compilateur. According to 
claim, Dubos had been held without a hearing or trial, sent ‘‘as a criminal”’ 
to Ship Island, and subjected to unnecessary hardship and inhuman treat- 
ment. The French Agent asked in his behalf $1,000 for actual loss and $25,- 
000 for indignities and wrongs, mental and physica! si:\\iering, and permanent 
injury. 

General Butler had set forth in his proclamation that no publication, either 
by newspaper, pamphlet, or handbill, reflecting in any way upon the United 
States or its officers, or tending in any way to influence the public mind 
against the Government of the United States, would be permitted. Accord- 
ing to his own testimony, the claimant had ‘‘probably’’ mentioned ‘‘in a 
jocular way” the United States Government or General Butler; he had no 
recollection of having spoken offensively of the Federal Government or its 
officers in conversation on the streets or elsewhere prior to the time of his 
arrest. To the French Consul Dubos wrote on October 10, 1862, from 
Ship Island, that he had been arrested in consequence of a “‘semi-burlesque”’ 
article. The officer in charge of the French consulate communicated to the 
Department of State at Washington his belief that Dubos was ‘‘ more im- 
prudent than guilty,’’ a man who had never had an intention of attacking the 
Government or the cause of the United States. 

The Agent for the United States submitted that “‘ martial law, under every 
form of government, is a valid system when the emergency exists in the 
opinion of the constituted authorities for the proclamation of such law,’ 
that ‘it has the same force and the same dignity and authority, and is en- 
titled to the same respect in all courts as any other form of government.” 
Admittedly, it was a “disagreeable, offensive, exceptional condition of 
things,’’ justified only by a great exigency in public national affairs. Never- 
theless, when called into existence by the constituted authorities, it was 
“entitled to the respect precisely as is that system which we call civil gov- 
ernment.’’> At New Orleans,:martial law had been proclaimed. ‘The 
system of government thereunder was not only constitutional, but ‘‘in exact 
conformity to the law and usage of all civilized nations in modern times.”’ 
There was, it was argued, a presumption that administration of the law was 
by due process and in due form. Acts of the commander were to be treated 
as valid until the contrary should be shown. Dubos was called “an avowed 


* A record of evidence and of pleading is in French and American Claims Commission, 
1880-1884 (1884), Vol. III. The Dubos claim was No. 26 of the French docket. Bout- 
well’s Report on the work of the Commission is printed as Sen. Ex. Doc. No. 235, 48th Cong., 
2nd Sess. The dissenting opinion of Mr. Commissioner Aldis is quoted at some length in 
J. B. Moore, International Arbitrations, IV, 3321-3332. 

* The decisions in United States v. Diekelman, 92 U. S. 520, and Cross v. Harrison, 16 
How. 164, were cited in support. 
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enemy of the United States . . . a sympathizer with the rebellion.’’ The 
commander at New Orleans, acting according to law, had chosen to keep in 
his own hands, rather than to entrust to the established military commis- 
sion, jurisdiction over minor offenses, including that of Dubos. 

In reply to the American argument, counsel for the applicant state urged 
that ‘‘. . . the very season when we most need the protection of public law 
is in time of war. It is then that we are most likely to be unjustly and 
harshly de*'t with, abused and mistreated. It is then that we need to in- 
voke the protection of the strong arm symbolized by the law of nations.”’ 
The duty of aliens to obey the law did not subject them to arbitrary arrests 
and imprisonment under either civil, criminal or military law. The French 
argument was that General Butler had no authority to declare martial law 
in New Orleans,® and that if he had, he had violated his own regulations. 
The latter contention seems to have rested upon two considerations. First, 
General Butler had set up a military tribunal to try ‘all high crimes and mis- 
demeanors,”’ and Dubos had never had a trial. Second, General Butler had 
proclaimed that ‘‘all foreigners not naturalized . . . will be protected in 
their persons and property as heretofore under the laws of the United States.”’ 
This language was taken to mean that aliens of neutral countries would re- 
main under the regular civil law.’ The action concerning Dubos was there- 
fore claimed to be ‘‘stamped with the worst elements of the abuse of military 
authority.’’ In the French submissions it was also suggested that counsel 
for the respondent state might have confused martial law and military law. 

The tribunal found that General Butler had authority to declare martial 
law in New Orleans, that his proclamation was both authorized and jus- 
tifiable, that it applied to aliens in the city, who were as much bound to obey 
its regulations as were other inhabitants, that Dubos in publishing the arti- 
cles had laid himself open to arrest by the military authorities, and that his 
arrest was therefore justifiable. A majority of the commissioners held, 
however, that the claimant should have had a trial before the military com- 
mission. General Butler had not established an arbitrary government. 
Rather, he had set up and announced certain “‘principles and rules of his 
administration,” one of them being that offenders should be tried. In- 
structions for the government of the United States armies in the field (which 
became effective in 1863) specified that ‘‘ Whenever feasible, Martial Law is 
carried out in cases of individual offenders by Military Courts. .. .” ™ 

*It was submitted that the General’s “pretended”’ martial law was illegal bluster.” 

The commander’s action was apparently approved later by the President and by Con- 
gress. For an account of the history of the period, and of some international aspects, see 
James Parton, General Butler in New Orleans (1864), especially Ch. XX. 

? The opposing view was that this simply meant that nationals of neutral states would be 
protected, as theretofore, not that they would be exempt from martial law restrictions. 

7 General Orders No. 100, Apr. 24, 1863, Sec. I, 12. There is reason to believe that this 


was expressive of pre-existing usage. See S. V. Benét, A Treatise on Military Law (1866 
ed.), pp. 203-4; Halleck, International Law (1861 ed.), p. 783. 
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Furthermore, the Provost-Marshal whom Butler appointed, when notifying 
the public of his function, drew attention particularly to the prohibition of 
publishing, in newspapers, notices or resolutions lauding enemies of the 
United States. The general had, in the opinion of the majority of the com- 
missioners, intervened in this case by dispensing with a trial of Dubos and 
had violated without necessity his own regulations. There was an award of 
$800 plus $849.86 interest. 

Commissioner Aldis dissented. In his opinion, the right to establish 
martial law having been admitted, the manner of its exercise by a state within 
its territory or that of its enemies could not be questioned by any other state 
so long as the exercise conformed to the usages of war. The basis for exer- 
cise of martial law is the will of the commander. He may or may not, as 
he thinks best, resort to a commission in order to ascertain the facts. Ordi- 
narily he does resort to one, for he has no time for such trials. The law he 
decides for himself. Accordingly, ‘ where there are no facts in dis- 
pute, where the alleged offender admits the facts, there a military commission 
is not resorted to, because it would be superfluous.’’ Such was the situation, 
Aldis thought, in the case of Dubos.’ The Commissioner in a supplemen- 
tary opinion observed that ‘‘. . . martial law exists, not by any authority 
derived from the Constitution but by the laws of war as recognized by the 
law of nations, and grows out of war and its necessities.’’ Where it law- 
fully and necessarily exists, it “‘sweeps civil law by the board and takes the 
place of it.’’ 

The case of Dubos is, of course, but one of a great number of international 
cases growing out of the application of exceptional measures to foreigners. 
Before one commission—that under Article XIII of the Treaty of Wash- 
ington, 1871 !°—there were a hundred claims for arrests or imprisonments 
carried out wholly or chiefly under conditions of martial rule." Too much 
reliance should not be placed, therefore, upon the Dubos case alone. At the 
same time, certain questions raised in that case are of continuing importance. 

It seems clear that the decision as to the necessity of establishing martial 
rule in its own territory must rest within the power of any state. The same 
has been true in the past as to occupied territory. (Any conclusion as to 
establishment of such a régime in occupied, 7.e., another state’s territory in 
the future will necessarily be affected by evolving rules concerning aggression 
and the legality of use of force as an instrument of mere national policy.) 


8 It may be argued that there was a ‘‘trial”’ of Dubos before the General himself. It was 
at Butler’s own order that the French writer was sent to the custom-house and later to Ship 
Island. 

* Contrast Robert S. Rankin, When Civil Law Fails (1939), passim. 

10 36 Stat. 2415. 

11 There were awards in 34 cases. The Commission disallowed 64 claims. Of the remain- 
ing two, the Commission dismissed one without prejudice because of improper language in 
the memorial, and the British Agent withdrew one by leave of the Commission. Hale’s 
Report (For. Rel., 1873, Vol. III), pp. 61-87. 
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As to what follows the declaration of martial law, the reasoning of the 
United States Supreme Court in Sterling v. Constantin * would seem to be 
applicable to international responsibility as well as to the constitutional 
limits of executive power, 7.e., the rule that there may be judicial inquiry 
into what is actually done in the course of administering the area under 
martial rule. That the mere institution of such a régime may not abolish 
the rights of aliens under customary international law or treaties is elemental.” 
It is instructive that Commissioner Aldis’s dissenting opinion in the Dubos 
case did not deny that the method of administering martial law might 
impinge upon rights under international law. Such impingement may 
consist of arbitrary or unnecessarily harsh treatment.'* Since national treat- 
ment is not everywhere recognized as the maximum which aliens may 
rightfully expect, the fact that other civilians in the area are subject to 
equally harsh treatment would not lessen the responsibility toward 
foreigners. 
RosBert R. WILson 


“FRIENDLY ALIENS” 


Among the many war problems for which this democracy was not pre- 
pared, with lamentable confusion as a result, is the treatment of ‘“‘enemy 
aliens’ within this country. Difficult anywhere, the problem is especially 
difficult in the United States because of the vast number of aliens of enemy 


origin now located within our territory. It would not be an easy task to in- 
tern more than a million persons; it would also be unfair, for many of them 
have a bona fide loyalty to the United States and intend to become citizens. 


12 287 U.S. 378 (1932). 

13The United States in the late nineteenth century took the position that its treaty of 
Jan. 12, 1877, with Spain, prevented martial law or a state of siege (when it was proclaimed 
in Cuba by the Spaniards) from affecting rights of American citizens. It was contended that 
there could rightfully be no incommunicado imprisonment beyond 74 hours, the maximum 
permitted under Article IV of the Spanish Constitution of 1876. J.B. Moore, Digest, II, 
197. The General Claims Commission, United States and Mexico, said, in the case of 
Joseph A. Farrell, decided in 1930, that the tribunal was “not prepared to state that a law 
which permits the incomunicacién of an accused in a manner implying neither cruelty nor 
interference with the right of defense, is in violation of international law.’’ Ops. of Com- 
missioners, Docket No. 282. 

144 The same commission which decided the Dubos claim awarded $10,000 in the case of 
Alfred LeMore, who, while confined at Fort Pickens, from Nov. 15 to Nov. 26, was forced 
to wear a 32-lb. cannon ball and six feet of iron chain. J. B. Moore, International Arbi- 
trations, [V, 3311-3313. 

4 On the jurisdiction over persons of the nationality of neutral states who, in territory 
under military occupation, commit offenses against members of the occupant army, see the 
note, “De la juridiction des armées d’occupation en matiére de délits commis par des etran- 
gers contre les militaires,’’ Clunet, 1882, 511-520. See also the Volkmar claim before the 
United States-Venezuelan Commission, in which the tribunal applied the principle that a 
foreigner domiciled in the territory of a belligerent cannot expect exemption from the opera- 
tions of a hostile force. Ralston’s Report, pp. 258-9. 
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It becomes even more perplexing when one considers that many “enemy 
aliens’’ are actually here because they are friendly—because of their bitter 
opposition to the war-making régime in power in their own nations. Igno- 
rance as to whom to apply—the Department of Justice, the Federal 
Bureau of Investigation, the Alien Enemy Hearing Boards, the Draft 
Boards, and other agencies of the government—leaves the alien in anxious 
uncertainty as to his fate before our laws. 

Under traditional international law, a belligerent state is not free to 
require military service from aliens against their own governments; it is 
uncertain to what extent other services may be required which are not 
military but nevertheless assist in the conduct of the war against their own 
countries. This, however, is the converse of the problem which it is in- 
tended to present here. The question here presented is whether an enemy 
alien may, if he wishes to, take part in work connected with the war effort; 
and it reduces itself, as a practical matter, largely to a question of clas- 
sification of certain aliens. 

There is a widespread attitude of opposition to ‘‘enemy aliens’ which 
deprives many of them of the opportunity to engage in war work. Many 
employers have a rule against engaging such persons; many workingmen 
refuse to work alongside them. This is not only traditional, but logical, 
for a state can not permit its enemies the opportunity to do damage to its 
war efforts. Against these natural, even praiseworthy, motives there must 
now be set up new considerations, arising partly from the fact that man- 
power in this sort of war is badly needed for many purposes other than mili- 
tary, and partly from the fact that many of those who are labeled as ‘‘enemy 
aliens”’ are in fact sincerely and honestly sympathetic with our war purposes 
and could be put to profitable use. Thousands of them would work as 
loyally as would any American to help win the war for us, and to deprive 
them of the opportunity because they fall under a classification of the past 
not only means loss to our national effort, but also stultification and frus- 
tration for them. They should be encouraged rather than ostracized. 
When it is recalled that the Germans maintain their industrial war effort 
largely through the forced labor of their enemies, it seems stupid that we 
should not be able, against such competition, even to make use of the 
assistance eagerly volunteered by those who are on our side but are classified 
by ancient rule as “‘enemy aliens.” 

There is little, if anything, in our statutory law to forbid the employ- 
ment of enemy aliens; the government itself employs them in various capaci- 
ties. The situation results rather from the distrust felt by an employer, or 
by the public in general, against anyone officially classified as an enemy 
alien. The question therefore arises as to whether it would be possible to 
make a distinction between those persons of enemy origin who can be 
trusted, and those who must be regarded as dangerous, and against whom 
we must guard ourselves. The Council for Democracy has proposed, in 
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order to meet this situation, the creation of a category of “certified” or 
‘friendly’ aliens, whose loyalty to the United States should be established 
by certain tests. These tests could be administered by the Enemy Alien 
Hearing Boards, and could take into consideration various things, such as 
length of residence, marriage to an American, intent to become naturalized, 
and other evidences more directly connected with loyalty to the United 
States. 

Without endeavoring to debate the particulars of this scheme, the gen- 
eral proposal is worthy of consideration. It may not be an easy task to 
sift the good from the bad, but in so far as it can be done, it would represent 
a definite gain to all parties concerned. Individually, these aliens would feel 
relieved from the opprobrium and ostracism which now attaches to their 
classification as enemy aliens. A bar to their employment would be re- 
moved, and they would feel more secure as to livelihood. Above all, they 
would be given spiritual content and the satisfaction of opposing what they 
believe to be evil, and of sharing in its defeat alongside others with whom 
they agree and whom they wish to support. The decision would rest upon 
each individual, rather than upon an automatic classification based upon 
origin rather than belief. 

From the viewpoint of the national good, the result would be to diminish 
the amount of discontent and distrust between persons; it would give the 
employer a wider range from which to draw workers and a greater sense of 
confidence in those enemy aliens who were officially classified as deserving; 
it would lessen the problem of mass evacuation or internment, such as that 
of the Japanese which has caused so much concern; it would to some extent 
relieve officials of so wide a supervision and watchfulness as now exists; 
above all, of vital necessity, it would enable the use of thousands of varied 
skills in the manifold war efforts. Against an enemy who would compel 
such service, we should be able to avail ourselves of willing offers. 

The objections to such a proposal would doubtless lie in the amount of 
work necessary for the classification, and more especially, in the danger of 
sabotage or other interference with the national effort. Subject to cor- 
rection from those who know better than the writer, it does not appear that 
either of these is important. The work of investigation and supervision 
is constantly going on now, and would probably be little increased as a 
result of application from enemy aliens who wish to be classified as friendly. 
Few effective safeguards now exist, and most of these, if desired, could be 
continued to guard against danger even from classified aliens. The point is 
that the mere classification of these persons as ‘‘enemy aliens” does not give 
us protection against them or entail many preventive measures against them. 
Friends and helpers who are now deprived of an opportunity to serve in a 
cause in which they believe, and in ways in which they are skilled, deserve a 
better position in law and in fact. 

CiypDE EAGLETON 


CURRENT NOTES 


THE WORK OF THE SECTION OF INTERNATIONAL AND COMPARATIVE LAW OF THE AMERICAN 
BAR ASSOCIATION, 1941-1942 


By Davip E. Grant! AND WILLIAM E. MASTERSON 2 
THE SECTION’S WAR WORK PROGRAM 


Following indications made to the Chairman of the Section by the Presi- 
dent of the Association, later culminating in a formal mandate by the House 
of Delegates, the Section’s work during the past year has been distinctly a 
concentration on a war and post-war program. By a resolution adopted 
on March 3, 1942, at Chicago, the House of Delegates, after expressing its 
judgment ‘‘that the Section of International and Comparative Law has an 
unprecedented opportunity for public service in connection with the recon- 
struction of international law and international relations consequent upon 
the termination of the present world war,’’ charged the Section ‘‘to devote 
itself, through such committees as the Chairman may deem appropriate 
. . . to research in and study of such legal doctrines and problems as may 
seem desirable as basic and fundamental principles for the establishment of 
peace following the present world war and for the constitution of an inter- 
national system, founded on law and order, which may assure maximum 
justice and equity among nations and the maintenance of a permanent inter- 
national peace.’”’ Pending projects of the Section not directly connected 
with the objectives of this mandate were immediately subordinated thereto. 

At a meeting of the Section’s Council called to consider the assignment 
given to the Section by the House of Delegates, it was determined to set 
up the Section’s Committee on International Legal Problems Raised by War 
Conditions,’ of which Professor William E. Masterson of Philadelphia is 
Chairman, as the steering or coérdinating committee in respect of planning, 
distribution and supervision of the many aspects of the Section’s task. 
Therefore, until the work gets further under way, the activities of this com- 
mittee may be considered as the most important in the Section, certainly 
during the past year. A comprehensive report was rendered by the Chair- 
man and distributed by the Association at the annual meeting held in Detroit 

1 Chairman of the Section of International and Comparative Law, 1941-42; Lecturer in 
Comparative Commercial Law, New York University Law School; Foreign Counsel, Pan 
American Airways System. 

2 Chairman of the Committee on International Legal Problems Raised by War Conditions; 
Professor of Law, Temple University; author of Jurisdiction in Marginal Seas (1929), and 
numerous articles in domestic and foreign legal and popular magazines and encyclopedias. 

* The members of this Committee are: William E. Masterson, Chairman; Carrol L. Beedy, 
Joseph W. Bingham, Edwin M. Borchard, Frederic R. Coudert, Theodore S. Cox, Thomas §. 
Creighton, Jr., William S. Culbertson, Philip C. Jessup, Howard L. Kern, Arnold W. Knauth, 
James G. Mitchell, and Otto C. Sommerich. 
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August 24-27 last. Several of the main features of this report are herein- 
after summarized. 

The Committee lost no time, following the House of Delegates’ resolution, 
in getting under way. Legal problems that had already arisen and those 
that would continue to arise out of war conditions were numerous and press- 
ing. Their solutions will profoundly affect national and international 
policies. The American Bar Association is particularly fitted to make 
studies of these problems and to proffer suggestions or projects for their 
solution. An unusual opportunity for service to our country is presented 
to the legal profession today. Some of the members of this Committee, in 
spite of heavy private professional commitments and diverse civic activities, 
have given generously of their time, their counsel, and their expert 
knowledge. 

This Committee has held a half dozen well-attended and earnest meetings 
since its constitution. There have been in addition frequent conferences 
between its Chairman and the Chairman of the Section and between these 
two gentlemen and members of subcommittees to which special assignments 
have been made. From the discussions at these meetings and conferences 
and from the voluminous correspondence that was carried on between the 
Chairman and the various members of the Committee, there emerged definite 
ideas regarding the work that should be undertaken. The final decision of 
the Committee as to its general objectives and as to the scope of its work is 
embodied in its report of June 20, already referred to. This report lists some 
54 problems for study, research, and recommendations for national and 
international legislation. The problems are divided into three general 
groups, namely: 

I. General international legal and political problems of immediate 
concern. 


II. Particular international legal problems of immediate concern. 
III. Particular international legal problems of less immediate concern. 


I. General international legal and political problems of immediate concern. 
Among the problems listed under this first group are: 


1. The type of international judiciary that will be necessary in the post- 
war world. 


This study will involve an examination of the statute, the decisions, and 
procedure of the Permanent Court of International Justice for possible 
revision and clarification. Some attention may be given to the Permanent 
Court of Arbitration and its present usefulness and accomplishment. The 
many problems that will arise from the conflict of authority between occupy- 
ing authorities and governments-in-exile necessitate some kind of interna- 
tional judiciary which can apply to such problems uniform rules of law. 
The early solution of these problems is essential to the reéstablishment and 
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adequate functioning of the entire business system of Europe and the Orient. 
Hence, the urgency of this study. 


2. The appropriate claims conventions and procedure for international 
arbitration, such as the Mixed Arbitral Tribunals set up under the 
Peace Treaties of 1919 and 1920. 

3. Executive agencies for the administration of international law and for 
the execution of judicial decrees. 

4. An international coéperative organization. 


International law, including an international bill of rights that might well 
be adopted by the nations after the war, will be impotent without a society 
that respects it, a judiciary that interprets it, and executive agencies that 
enforce it. The effectiveness of international law in fact depends upon a 
competent international organization. International law exists in great 
abundance. While there is pressing need for a thorough study of many of 
its rules and doctrines for the purpose of clarifying some of them and of 
arriving at new conceptions of others in the light of twentieth century devel- 
opments, the need of a judiciary and an organization to enforce the law is 
even more urgent, for law can not function in the solution of problems with- 
out these. The precise form that the international organization will take- 
whether it will embrace legislative, executive, and judicial departments— 
can not now be predicted. It is unthinkable, however, that a society regu- 
lated by law can exist without a judiciary, to which nations have become 
long accustomed, and which has played an indispensable réle in international 
affairs in past years. 

The American Bar Association, functioning through its Section of In- 
ternational and Comparative Law, the latter codperating with other dis- 
tinguished groups and organizations in the field, such as the American 
Society of International Law, is uniquely in a position to render distinct 
service, as the House of Delegates of the Association stated, in research and 
studies as to the organic nature and the structure of possible post-war legal 
and arbitral tribunals, and for the formulation of plans and projects for their 
constitution and procedure. This task is peculiarly within the province of 
those trained in the law and in judicial processes. 


5. The creation of respect for and faith in international law. 


The Committee deems it of immediate importance and as essential to the 
accomplishment of our war aims and terms of ultimate peace to inaugurate 
an educational campaign designed to quicken the consciousness of lawyers 
and laymen as to the existence, the vitality,.and the permanence of interna- 
tional law. This quickened consciousness will restore respect for and obe- 
dience to international law and will create a demand for and faith in a post- 
war set-up that will ensure the enforcement of such law. This will be the 
chief sanction. This respect for law and this faith in its eternal existence 
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must be revived before nations can establish on a permanent footing the 
agencies through which it is to be enforced.‘ 


II. Particular international legal problems of immediate concern. 
Under this group, the Committee has listed 14 subjects, among which are 
the following: 


. The legal status and validity of decrees and acts of governments-in- 
exile and of courts functioning in conquered countries under the 
domination of alien forces of occupation. 

. The validity of anti-religious and anti-racial decrees. 

. The status of aliens and their property under existing laws and regu- 
lations of the United States under the Trading with the Enemy Act 
as amended by the first War Powers Act of 1941.5 

. Blacklists, quotas, and navicerts. 

. The doctrine of ‘‘non-belligerency.”’® 

. Reéxamination of the privileges and immunities that should be 
accorded foreign diplomatic and consular representatives in the light 
of the propaganda and espionage that were carried on in this country 
in the embassies and consulates of certain foreign countries before 
they entered the war. 

. Reéxamination of the Covenant of the League of Nations, and a 
comparison of this Covenant with the Atlantic Charter and President 
Wilson’s Fourteen Points. 

. Preparation of summary of peace aims and peace terms announced 
from time to time by neutrals and belligerents. 


III, Particular international legal problems of less immediate concern. 

This group consists of 33 subjects for study and research. Among those 
included are: problems pertaining to international transportation and com- 
munication and the advisability of establishing an international agency to 
supervise and regulate them; the ways and means of eliminating unjust 
duplication of taxes; the international protection now afforded to industrial 
property, copyrights, and patents; the present legal status of marginal seas 
as affected by practices of nations during the present war; the Hemisphere 
Zone of Security set up by the Pan American Conference;’ international 
penal law and procedure; exploitation of the high seas for fisheries; effect 
upon the Monroe Doctrine of the seizure of the islands of Miquelon and St. 


‘On the survival of international law, see: F. R. Coudert, ‘‘The Mexican Situation and 
Protection of American Property Abroad,” American Bar Assn. Journal, October, 1938; 
P.C. Jessup, ‘The Reality of International Law,” Foreign Affairs, January, 1940, p. 244; 
W. E. Masterson, ‘International Law Survives,” magazine section of Christian Science 
Monitor, January 27, 1940, and “The Réle of Law in International Defense and World 
Peace,” 87 Cong. Record, A5997 (1941). 

‘John H. Herz, this Journau, Vol. 35 (1941), p. 243; A. K. Kuhn, ibid., p. 651. 

‘Edwin Borchard, this Journau, Vol. 35 (1941), p. 618; F. R. Coudert, ibid., p. 429; 
R. R. Wilson, tbid., p. 121; L. H. Woolsey, ibid., p. 502; Q. Wright, ibid., p. 305. 

'T. Baty, this Journat, Vol. 35 (1941), p. 227; C. G. Fenwick, ibid., p. 121; W. E. Master- 
son, Am. Bar Assn. Journal, November, 1940, p. 860. 
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Pierre by the Free French government; ®* and interference with the mails of 
neutrals. 

This list of 54 highly important and difficult problems, only a few of which 
can be mentioned here, that must be tackled and ably dealt with is an inti- 
mation of the enormity of the work that lies ahead of the American Bar 
Association, more particularly of the Section of International and Compara- 
tive Law, if those charged with the direction of the work rise to the oppor- 
tunities for service that are presented by the unprecedented conditions of 
these times. The work that the Committee on International Legal Problems 
Raised by War Conditions has set for itself naturally contemplates a long- 
range program to be carried over from one Section administration to another. 
Progress will be reported through yearly reports and published articles, if 
not treatises, and by addresses, papers, and discussions presented at meetings 
of the Section and of the Association. The studies and research will lead to 
the drafting of model treaties in some instances and to recommendations of 
national and international legislation in others. In its capacity as the 
steering or coérdinating agency of the Section this Committee has already 
made assignments to a number of committees, and still others will be made, 
as the materials are sifted and consideration is given to the question of which 
committee is best prepared to undertake particular heads of research. Also, 
this Committee is now engaged in considering plans for more effectively 
prosecuting this ambitious program of work in coéperation with the Inter- 
American Bar Association, the Canadian Bar Association, the American 
Society of International Law, and the Carnegie Endowment for Interna- 
tional Peace, through an appropriate liaison committee or otherwise. A 
considerable volume of reports and recommendations useful to practitioners, 
scholars and officers of government encharged with foreign relations should 
be available at the next annual meeting of the Association. And even such 
volume of material will be but a modest beginning if the officers and the 
committee members carry through, over several years, with the energy and 
sincerity that have characterized their efforts to date. 

Several preliminary reports by members of this Committee have already 
been rendered. Dr. Philip C. Jessup, of the Columbia University Law 
Faculty, submitted a resolution with respect to the establishment of a post- 
war international judicial system and the coéperation of our own govern- 
ment therein, which was unanimously adopted by the Section at its annual 
meeting in Detroit and approved by the House of Delegates of the Associa- 
tion. Its text is given, infra, p.683. Mr. Frederic R. Coudert has made a 
report on ‘‘non-belligerency,” which traces the evolution of the doctrine of 
neutrality through its several phases until it was “‘regenerated’’ up to the 
practice of ‘‘non-belligerency,’’ which was in vogue in this country before 
Pearl Harbor. Mr. James G. Mitchell has sent a preliminary report on 


§F. R. Coudert, this JourNAL, Vol. 35 (1941), p. 434. 
* Clyde Eagleton, ibid., Vol. 34 (1940), p. 315. 
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blacklists, quotas, and navicerts, which was incorporated in the report of the 
Committee on International Legal Problems Raised by War Conditions. 
A subcommittee, consisting of Messrs. Otto C. Sommerich, Chairman, 
Thomas H. Creighton, Jr., and Arnold W. Knauth, has rendered a thor- 
oughly considered and documented report on novel concepts and theories as 
to the status of alien persons and property under the Trading with the 
Enemy Act as amended by the First War Powers Act, 1941. At the request 
of the Section Chairman, the Chairman of the Committee on International 
Legal Problems Raised by War Conditions prepared papers on The Origin 
and Permanence of International Law, which were delivered before the re- 
gional meeting of the Association held at New York last May and before the 
Section at the annual meeting of the Association held in Detroit in August. 


SECTION WORK IN GENERAL 


The Section’s dedication to the particular task assigned to it, as above 
recorded, by the House of Delegates of the Association, as well as the war 
emergency which resulted in the withdrawal into the government’s civil or 
armed services of a great number of the committee members, naturally had a 
profound effect upon the activities and the output of the Section’s regular 
committees. Disruption of normal channels of international communica- 
tion was another factor in detriment of the Section’s output, since the com- 
mittees in the comparative law field were unable to procure or exchange 
working data and material. 

In consequence of these conditions, a number of the Section’s important 
and usually productive committees, such as those on Comparative Civil and 
Commercial Law, Comparative Civil Procedure and Practice, Comparative 
Penal Law and Procedure, Comparative Philosophy and History of Law, 
Comparative Public Law and Latin American Law, have been virtually 
inactive during the year. The last named committee, however, although it 
did not hold formal meetings or arrange for addresses and papers by promi- 
nent jurists from Latin America, as it had done in former years, neverthe- 
less submitted six excellent contributions by individual members indicat- 
ing and discussing recent legislative developments in Chile, Colombia, the 
Dominican Republic, and Uruguay, as well as in the general field of Inter- 
American legal trends. 

The Committee on Coéperation with the Inter-American Bar Association, 
under the chairmanship of Mr. George Maurice Morris, of Washington, 
worked closely with the officers of the Inter-American Bar Association. It 
rendered valuable assistance in plans and arrangements for the Second 
Conference of the Inter-American Bar Association scheduled to be held at 
Buenos Aires in September of 1942, but which unfortunately had to be 
postponed at the last moment due to insurmountable difficulties of trans- 
portation. It was instrumental also in procuring for the Inter-American 
Bar Association new members among bar associations in the United States. 
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The Committee on Publications was inactive during the past year be- 
cause of the superseding authority of the Association’s Emergency Commit- 
tee on Printing Costs and Publication. 


DIVISION OF COMPARATIVE LAW 


It is in this division that the committees of the Section were more seriously 
affected by diversion of personnel into government service and the physical 
obstacles in the way of obtaining and exchanging material, much of which 
came from abroad. Nevertheless, the Committee on Comparative Social, 
Labor and Industrial Legislation, two-thirds of whose membership are in 
full-time government service, has given attention to war-time adjustment 
and labor legislation enacted in Great Britain as well as to the mass of wholly 
novel legislative and regulatory measures promulgated in the last few months 
in our own country and in others of the United Nations. Rationing, price 
ceilings, export licensing and other instances of drastic state control are 
being examined, towards synthesizing, if possible, the emergent principles 
and gauging the extension of established law which such measures signify. 

The Committee on Military and Naval Law, under the energetic chair- 
manship of Major General Edward A. Kreger, of Washington, was most 
prolific in its activities and output during the past year. As is natural, 
interest in its field increased, following upon military developments in this 
country. The committee held six meetings, one for each month from 
December to May, all in the City of Washington. These meetings were 
held jointly with the Committee on Military and Naval Law of the Federal 
Bar Association. At these meetings, in each case well attended, the follow- 
ing papers on questions of moment were received with widespread approval 
and thoroughly discussed by the members present: 

“War Department Contracting in the Present Emergency.” Col. 
Ernest M. Brannon, of the Judge Advocate General’s Dept., U. S. 
Army. 

“Selective Service in Total War.” Lt. Col. Edward S. Shattuck, General 
Counsel, Selective Service System. 

“Military Justice in the British Commonwealth.”’ Col. William 
Cattron Rigby, U. 8. Army. 

“Functions of the Judge Advocate General of the Army with Respect 
to Military Reservations.”” Major Tom H. Barrat, Judge Advocate 
General’s Dept., U. S. Army. 

‘‘Military Control of Industrial Plants.’”’ Major Charles T. Burnett, 
Jr., Judge Advocate General’s Dept., U. S. Army. 

“The Writ of Habeas Corpus As Applied to the Army Forces.’”’ Col. 
Erwin M. Treusch, Judge Advocate General’s Dept., U. S. Army. 


DIVISION OF INTERNATIONAL LAW 


Committee on Fisheries, Territorial Waters, and Exploitation of the Seas. 
This committee, under the chairmanship of Willard B. Cowles, of Washing- 
ton, D. C., continued its study of problems raised in its field by war develop- 
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ments and by events centering on the west coast of the United States. It 
held at least one formal meeting and prepared a report pointing out new 
problems and conditions which may require consideration by State and 
Federal legislative bodies as well as by organizations devoted to subjects 
involving the international law of navigable waters and maritime fisheries. 

Committee on International Claims and Arbitral Procedure. The present 
upheaval in international relations and the disruption of arbitral processes 
for the settlement of claims manifestly deterred the work of this committee. 
However, there are being referred to it by the Section’s Committee on In- 
ternational Legal Problems Raised by War Conditions, and even by outside 
organizations through the American Bar Association, questions and topics of 
research within its field, and it is anticipated that this committee will play an 
important part next year in connection with the elaboration of the Section’s 
war work program. 

Committee on International Double Taxation. Mr. Mitchell B. Carroll, 
of New York, chairman of this committee, submitted a report which reflects 
the close attention his committee has given to its field, especially as respects 
the Western Hemisphere. The new convention between the United States 
and Canada for the avoidance of double income taxation and related pur- 
poses was signed on March 4, 1942, ratified by the United States on May 28 
and by Canada on June 11. The committee followed actively the negotia- 
tion and consummation of this welcome international adjustment. Its 
report analyzes this treaty and discusses its probable effects. 

Committee on International Law in the Courts of the United States. Al- 
though the chairman of this committee, Mr. James Oliver Murdock, of 
Washington, and a good many of his co-members throughout the United 
States, found themselves with added burdens during the past year, the 
committee prepared a full report and distributed additional lists of cases to 
bring up to date its report of last year on developments in its field. 

Committee on International Legal Problems Raised by War Conditions. 
The enlarged functions and the increased activities of this committee, as well 
as its place in respect to the Section’s war and post-war program, have 
already been alluded to. 

Committee on Laws Relating to the Protection of American Citizens and 
Their Property in Foreign Countries and on the High Seas. This committee, 
directed by Mr. James W. Ryan, of New York, chairman, was handicapped 
by the instability and rapid changes of concept and government policy in its 
field. Nevertheless, papers were prepared and delivered on specific subjects, 
and the committee will shortly receive important assignments in connection 
with the Section’s war work program. 

Committee on Revision and Codification of United States Nationality and 
Immigration Laws. Although this committee had but one meeting as a 
whole, its members, and especially its chairman, Mr. F. Regis Noel, of 
Washington, D. C., were very helpful to the Section’s Chairman and to head- 
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quarters officials in connection with specific problems arising under the 
United States Nationality Act of 1940 and related legislation. In one in- 
stance the committee was of service to a prominent Cuban jurist seeking 
information on American immigration policy. This committee will probably 
be very active next year in connection with assignments made to it under the 
Section’s war and post-war program. Unforeseen developments indicate 
the necessity for significant changes in existing laws and regulations as to 
nationality and immigration. Expressions have been received from re- 
sponsible organizations to the effect that all of our legislation on the subject 
needs overhauling in view of revelations of the activities of enemy agents 
under the guise of naturalized citizens and behind the protection of our 
immigration laws. 

Committee on Transportation and Communications. This committee, 
through its chairman, Mr. Edgar Turlington, of Washington, submitted a 
report briefly describing recent developments in regard to international air 
transport services, as embodied in arrangements concluded between the 
United States and Canada, Panama, Mexico, Costa Rica and others of the 
American Republics. It is following new problems and questions in its 
field, precipitated by war exigencies, and the resultant extension of national 
and international controls. 


SPRING SECTION MEETING 


For the first time in its history the Section held its spring meeting in the 
City of Washington in conjunction with the annual meeting of the American 
Society of International Law. A subcommittee of the Section’s Committee 
on Arrangements for the Spring Meeting was appointed, headed by Chair- 
man Charles E. Pledger, Jr., of Washington, D. C., to collaborate with the 
officers of the Society towards arranging a joint session. This collaboration 
culminated in one of the most successful spring meetings which the Section 
has ever held. The dining hall selected for the luncheon meeting, a spacious 
one at a leading hotel, proved inadequate to accommodate all of the persons 
desiring to attend. 

At the joint luncheon meeting, presided over by Mr. Frederic R. Coudert, 
newly-elected President of the American Society of International Law, the 
following addresses were delivered: 


Hon. Francis Biddle, Attorney General of the United States: ‘“‘ War 
Problems and the American Lawyer.”’ 

Hon. Evan E. Young of New York: “International Relations in the 
Post-war World.” 

Dr. Philip C. Jessup of New York: ‘‘International Law in the Post-war 
World.”’ 


All of the foregoing papers have now been published in the Proceedings of 
the American Society of International Law. 
Following the luncheon, the Section held its own well-attended session at 
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which, beyond ordinary routine business, problems connected with alien 
persons and property were discussed as the main theme. As a result of the 
discussion, a subcommittee of the Committee on International Legal Prob- 
lems Raised by War Conditions was appointed, under the chairmanship of 
Mr. Otto C. Sommerich, of New York, to report on the present status of 
legislation and the pertinent regulations thereunder, with recommendations 
as to desirable changes or clarifications. The corresponding report was 
rendered at the annual meeting of the Section at Detroit and has already 
been referred to. 


REGIONAL MEETING IN NEW YORK 


In coéperation with the Section on Bar Association Activities of the 
American Bar Association, the Section participated in a regional meeting 
held in the City of New York on May 16, 1942. The attendance was 
surprisingly large considering the season and the selection of a Saturday 
afternoon for the meeting. The following addresses were delivered and 
discussed : 


“The Permanency and Validity of International Law.”’ Professor 
William E. Masterson, of Philadelphia, Pa. 

“The Evolution of Hispanic American Mining Law.” Phanor J. Eder, 
of New York. 

“The Development of Inter-American Tax Law.” Mitchell B. Car- 
roll, of New York. 


PUBLICATIONS 


Owing to the drastic curtailment of Association printing, the Section con- 
fined itself to mimeographed releases as much as possible. It did, however, 
with the approval of the Association’s Committee on Emergency Printing 
Costs and Publication, publish one valuable contribution, namely, Part II 
of Dean John H. Wigmore’s Guide to American International Law for Amert- 
can Practitioners, entitled The Law for a State-of-War. The Section had 
published Part I last year. 


OTHER ACTIVITIES OF THE SECTION 


Throughout the current year, marked by an enormous intensification of 
Inter-American relations, the Section’s Chairman, and many of the commit- 
tee chairmen and individual members, carried on extensive correspondence 
with jurists and professional organizations in Latin America as well as with 
interested members of the bar in the United States. Moreover, the Chair- 
man of the Section delivered ten addresses on inter-American legal topics at 
bar association and other professional gatherings in Washington, Columbus, 
Toledo, New York and other large cities. A number of the committee chair- 
men did likewise with respect to timely problems in the fields of comparative 
and international law. 
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In connection with its war work program the Section, through its Commit- 
tee on International Legal Problems Raised by War Conditions, was in 
communication with a dozen or more civic, academic and philanthropic or- 
ganizations interested in related questions. The Section also coéperated 
with other sections of the Association on aspects of their work which in- 
volved international or comparative law. President Armstrong of the 
Association had repeated occasion during the past year to refer to the Sec- 
tion’s officers proposals or inquiries emanating from all parts of our country 
and from abroad. 


SECTION’S ANNUAL MEETING AT DETROIT, MICHIGAN, AUGUST 24-25, 1942 


The meetings of the Section of International and Comparative Law were 
unusually well attended. The large audiences that were present to hear the 
five major addresses were evidence of the ever increasing interest in the 
work of this Section in general, and in international law and relations in 
particular. 

Dr. William E. Masterson spoke on ‘‘The Origin and Permanence of In- 
ternational Law.’’ This address was designed to correct the general notion 
that international law ceases to exist when certain nations violate it. ‘It 
is generally believed,”’ he said, ‘‘that law originates in the ‘brain’ of judges 
and legislators and that it is a system of man-made rules.”’ “This theory 
traces law to human origins, to biological processes, and abandons it to the 
changes, the instability, and the dissolution of these origins.’”’ This is the 
impossible view of the materialist. ‘‘No one will contend that the law of 
gravity was man-made. It has always existed and functioned as an in- 
variable, wholly apart from the will or inventions of men or changing con- 
cepts of what it is or whence it comes. Newton discovered it. . . . This 
law remains inviolate, unbroken, unbreakable.’’ The laws of mathematics 
and the natural sciences now employed in the construction of a flying ma- 
chine have always existed. ‘Inventors have not made or gradually evolved 
these laws: they have been centuries in discovering them, and upon their 
discovery in this age, they are being utilized in the production of the plane. 
. . . Likewise, the moral law recorded on Sinai antedated time. . . . Moses, 
the Lawgiver, did not create these rules of behavior: they were revealed to 
him. They wereadiscovery.’’ Every true rule of law that we utilize today 
in the adjustment of the relationships of individuals and of nations is trace- 
able to one of these moral demands that have come down to us through these 
thirty centuries. Thus, the law of nations that we live under today has 
always existed and will never cease to exist; disobedience to it no more 
weakens its vitality or threatens its existence than centuries of disobedience 
to the Ten Commandments have weakened their vitality or threatened their 
existence. ‘It is strange that the scientist has recognized that he is search- 
ing for forces that have always existed, while we are slow to see the light as 
to the origin and eternality of law.” ‘We have as yet but dimly perceived 
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what law is; that is why decisions have been and are still being overruled and 
why legal treatises sooner or later become obsolete. We are slowly dis- 
covering and working towards this ideal system of law, which will appear to 
human view with increasing clarity as our mental horizon gradually broad- 
ens.’”’ Dr. Masterson traced the workings of this idea in human history from 
the Middle Ages to our own time and quoted eminent jurists of several 
centuries in support of it. 

Finally, he distinguished between the law of peace and so-called law of 
war, and denied that there is a law of war. ‘‘Can nations fight under law or 
according to law? ‘The only possible effect of law is the establishment of 
order and the maintenance of harmony and peace. . . . When nations go to 
war, they depart from the moral order of things established by law; they do 
not fight under that order. War is thus extra-legal; it is conducted outside 
the pale of the law.” 

The international law of peace is on the whole well observed. Thus, it has 
not broken down even from the standpoint of those who think it can break 
down. Many people think of international law simply as so many agree- 
ments regarding the conduct of war, and conclude that when these agree- 
ments are violated, there is no longer any international law. They overlook 
the fact that the law of nations is the law of peace and that its origin being 
permanent, it is itself indestructible. 

Dr. Masterson’s address evoked lively discussion. His general position 
regarding the origin and permanence of international law was accepted by 
those who participated in the discussion. However, Colonel Archibald 
King, of the United States Army, and Mr. George A. Finch, Secretary of the 
Carnegie Endowment for International Peace and of the American Society 
of International Law, dissented from his statement that there is no law of 
war. 

Mr. Finch was on the program to lead the discussion. He approached the 
subject from the point of view that the origin of international law is sub- 
stantially the same as the origin of all other law, whether it be man-made or 
positive law, natural or moral law, as, aside from divine revelation, all law is 
ascertained and interpreted through the practices and customs of men and 
nations, aided and accelerated more and more in modern times by legislation, 
which in the international forum is accomplished through treaties, both 
bilateral and multilateral. There are now in force thousands of such treaties 
on subjects which touch, directly or indirectly, substantially every phase of 
the life of the individual, and anyone who doubts the existence of this in- 
ternational law simply does not understand the conditions of the modern 
world in which he is living. The number of political treaties which are not 
observed by resort to force in international relationships is insignificant in 
comparison with the number of treaties in force and observed as a matter of 
course without the public at large being aware in most cases even of their 
existence. 
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Mr. Finch reminded the members of the Section that modern national 
states and the system of law under which they carry on their intercourse are 
less than three hundred years old and that the term “international law”’ 
itself is less than half of that age. He submitted that during this short 
period of the existence of the modern international system, such progress has 
been made in evolving a system of law for the conduct of nations as to com- 
pare most favorably with the progress made in evolving laws to govern 
individuals within states, as, for example, in the more than a thousand years 
of history during which the common law of the English-speaking countries 
has been developing. By way of a single illustration of the great progress 
made in the international field, Mr. Finch referred to modern commercial 
relations between nations carried on under a network of treaties and cus- 
tomary law, as contrasted with conditions a few centuries ago when all 
foreign trade was considered contraband and was usually subject to piracy 
upon the high seas. He stated that greater progress toward more effective 
international organization has been made during the present century than 
had been made in all the centuries preceding,—beginning with the Hague 
Conferences of 1899 and 1907 and extending through the League of Nations, 
the Permanent Court of International Justice, the International Labor 
Organization, and even the Kellogg Pact, which, he said, has exerted a power- 
ful influence in shaping the foreign policy of the United States during the 
present war, especially in the enactment of the ‘‘ Lend-Lease” law. In his 
opinion these developments seem likely to lead to another reorientation in 
the relations between neutrals and belligerents as important as the neu- 
trality policies adopted by Washington and Jefferson during the Napoleonic 
Wars. 

The subject of the paper delivered by Mr. Otto C. Sommerich, of New 
York, was ‘‘ Recent Innovations in Legal and Regulatory Concepts as to the 
Alien and his Property.”” Mr. Sommerich pointed out that many novel and 
startling concepts had arisen in connection with the alien and his property. 
The very definition of ‘‘alien enemy” had been drastically recast. 

The earliest basic statutory enactment is the Act re Alien Enemies of 
July 6, 1798..° This Act designates as enemies all natives, citizens, deni- 
zens, or subjects of the hostile nation or government, being of the age of 
fourteen years and upward. Under this statute the question has arisen 
whether an Austrian is a native of Germany. Although the Department of 
State Bulletin of August 1, 1942, at p. 66, regards Austria as not having been 
legally absorbed into the German Reich, Judge Conger, in the Southern 
District of New York, recently held that Austrians may be properly appre- 
hended and interned. Even though the Attorney General in a regulation 
issued by him on February 5, 1942, has permitted Austrians to be exempted 
from the regulations with regard to travel, etc., he expressly reserved the 
right to apprehend them under the Act of 1798. 

1 1] Stat. 577; 50 U.S.C, 21. 


lo 
di 
cl 
St 
Ac 
cis 
ect 
be 
He 
ap 
Ci 
m 
ne 
va 
Sec 
Po 
blo 
ot 
or 
de 
sist 
th 
nat 
suk 
nat 
hin 
me 
Or 
cop 
whe 
co 
Sta 
bes 
for 
afon 
gres; 
12 


CURRENT NOTES 677 


A new concept has arisen as to the definition of “‘alien enemy”’ based upon 
loyalty. This concept arises under the Nationality Act, 8 U.S.C. 726, sub- 
division d, Executive Order No. 9106, excepting certain persons from the 
classification of ‘“‘alien enemy”? whom the Attorney General of the United 
States certifies as loyal. This concept of loyalty occurs also in the Final 
Act of the Inter-American Conference on Systems of Economic and Finan- 
cial Control,4 wherein the conference recommended the application of 
economic and financial control of those who, by their conduct, are known to 
be or have been engaged in activities inimical to the security of the Western 
Hemisphere. 

In connection with actions brought by alien enemies, a new concept is 
apparent as a result of the decision in the matter of Jn Re Bernheimer,"” 
where Judge Biggs, in an opinion of the Circuit Court of Appeals, Third 
Circuit, adopting the views of the Department of Justice, stated that a suit 
may be prosecuted on behalf of an enemy even though resident in enemy or 
neutral territory where adequate measures may be taken to prevent ad- 
vantage to the enemy. 

With the enactment of the freezing orders issued by the Treasury, under 
Section 5 of the Trading with the Enemy Act, as amended by The First War 
Powers Act, a new meaning has been given to the expression “‘national of a 
blocked country.”’ For example, partnerships, associations, corporations or 
other organizations, a substantial part of whose obligations have been owned 
or controlled, directly or indirectly, by nationals of a foreign country, are 
deemed nationals of a foreign country. In other words, a partnership con- 
sisting of American citizens becomes a foreign national merely by reason of 
the fact that substantial obligations are owing by such partnership to foreign 
nationals. Furthermore, under Executive Order No. 8785, amending 
Executive Order No. 8389, the Secretary of the Treasury, without being 
subjected to review, is given the power to designate an American citizen a 
national of a foreign country. 

Under The First War Powers Act the President is authorized to vest in 
himself or his agent the property of friendly aliens or friendly alien govern- 
ments. However, there is no provision for compensation. Under Executive 
Order No. 9195 the Custodian is authorized to seize foreign owned patents, 
copyrights, trademarks and foreign ships irrespective of their nationality, 
whether enemy or not, there being no provision in said Executive Order for 
compensation. In view of the decision in Russian Volunteer Fleet v. United 
States, holding that the property of a friendly foreign government can not 
be seized under the Fifth Amendment to the Constitution without a provision 
for compensation, it is doubtful whether The First War Powers Act and the 
aforesaid Executive Order in this regard are constitutional. 

"See Final Act published by the Pan American Union, Washington, D. C., 1942, Con- 


gress and Conference Series No. 39, p. 16. 
®11U. S. Law Week, 2127. 13 282 U.S. 481; this Journat, Vol. 26 (1932), p. 159. 


678 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Another new concept has resulted in connection with attachments levied 
on frozen funds. The Treasury Department has ruled that although an 
action in which a warrant of attachment has been obtained may proceed to 
judgment, such judgment should not be paid out of the frozen funds but the 
payment of such debt should await the termination of the war and the 
marshalling of claims, private and public. In view of the fact, however, 
that if the frozen funds would be taken over by the Custodian a claim for the 
indebtedness owing to a non-enemy may be filed under Section 9 of the Trad- 
ing with the Enemy Act, the ruling of the Treasury Department seems of 
doubtful validity. 

Still another new concept is seen in connection with the filing of claims 
against property seized by the Custodian under vesting orders. The regula- 
tions provide for the creation of a committee to consider such claims and for 
the making of a report on the part of such committee, which report may be 
adopted or rejected by the Custodian. There is no provision made for the 
judicial review of the decision of the Custodian. 

Executive Orders No. 9066 and No. 9102 “ authorizes the Western De- 
fense Command to issue orders excluding persons of Japanese ancestry from 
specified military areas. Thus, a new concept affecting the alien based 
upon ancestry is created. 

In the case of Anderson v. N. V. Transandine Handelmaatschappij," 
the Court of Appeals held that the Netherlands Royal decree of May 24, 
1940, operated to bar the levy of an attachment by the assignee of a creditor 
of the former owner of the property located here. This is contrary to the 
former concept that decrees of foreign governments are not to be recog- 
nized as transferring proprietary rights if the property is located in this 
country. 

In leading the discussion on Mr. Sommerich’s paper, Mr. Arnold W. 
Knauth of New York, made the following comment: It is striking that these 
new war laws, enacted in great haste, are aimed not only at enemy aliens, but 
also at friendly aliens—i.e., at aliens generally. This is a novelty, especially 
in a world where non-enemy aliens have already fallen into three groups: 
those who are fighting on our side, those who, while neutral, grant us non- 
belligerent rights, and those who are neutral in an impartial or even pro- 
Axis sense. Congress has lumped them all as aliens, leaving it to the Ex- 
ecutive to sort them out, each according to his true character. This gives 
the Executive a tremendous power, and while one of course has faith it will 
be fairly exercised, thoughtful citizens and especially lawyers are justified 
in watching the manner in which these powers are exercised and doing what 
is possible to check abuses and ameliorate hardships. The war must be 
won, else there will be no liberties to discuss; and the fine arts of infiltration 
and undercover sapping, the Quisling demonstrations, the records of fair 


144 C.C.H. War Law Service 8066. 
15 289 N. Y. 9; this JouRNAL, infra, p. 701. 
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promises and ruthless performances of our foes, now spread for all to see, 
require counter-measures of a sharpness unusual in our make-up, foreign to 
our normal character, displeasing but necessary. 

Even more alarming than the power given to tie up non-enemy aliens is 
the power lodged in the Secretary of the Treasury to declare that a citizen 
is, in some aspects of his life and activity, so connected with an alien that the 
citizen can, by decree or fiat, be declared pro tanto an alien, and tied up like 
an alien. This is, indeed, drastic; and no method of appeal is provided. 
Mr. Sommerich mentions the case of the eight saboteurs. The disturbing 
thought presents itself that the Executive can seize persons—citizens and 
aliens indifferently—anywhere in the country, and while the civil courts 
are freely open and functioning, and try them in camera by military com- 
mission. The Supreme Court has promised its considered opinion on the 
matter; and this is now awaited. The whole story has obviously not yet 
been told. Mr. Mitchell Carroll’s supplementary remarks emphasize the 
threat of these concepts and policies as to property rights and foreign in- 
vestments. The two-fold character of this highly important subject is thus 
displayed: Our alien property laws, decrees and regulations concern both 
the liberties of the individual and the basic rights of property. The matter 
is of the profoundest importance. 

An inspiring address was delivered by Dr. Ricardo J. Alfaro, former 
President of the Republic of Panama, at the annual luncheon of the Section. 


His general theme was the “solidarity and good neighborliness”’ of the 
Americas, which in the world conflagration now engulfing the Western 
Hemisphere ‘‘cannot but bring about a deeper realization of the blessings 
that we, the people of the American continent, enjoy as between our- 


selves.” Living in peace among themselves, the 21 American Republics 
are ‘‘determined to preserve that peace, to respect the independence and 
the territorial integrity of every one of them, and to cherish and defend 
those ideals of freedom and self-government which are their political heri- 
tage.’”’ Dr. Alfaro stressed the point that America is the only continent 
where diplomatic representatives of all sovereign nations meet regularly 
every five years in some American capital, every month in Washington at 
the Pan American Union, and occasionally wherever necessary, to consider 
questions of common concern. ‘‘It is the only continent where we can ob- 
serve that peculiar sentiment of solidarity, of a community of interests and 
ideals by which we are differentiated from all other continents. . . . We 
have thus set up a system of international codperation such as is not found 
anywhere else or in any epoch of history.’’ Since the American Republics 
are not united by treaties or an alliance, their union is simply called a ‘‘ moral 
union.” ‘Yet,’ he continued— 

our union is strong; it has proved to be stronger and has lasted longer 


than any political union known, because its strength rests upon the 
principles that all states are equal, that justice is the vital element of 
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peace, that all civilized peoples have the inherent right to govern them- 
selves, and that no doctrine is acceptable to the human spirit if it is 
predicated upon the destruction of the human personality. The cur- 
rent of rapprochement flowing between the northern and southern 
countries . . . must have its source in the intelligence and in the hearts 
of the people. A strictly diplomatic and formal Pan Americanism will 
always be weak. . . . We must not be satisfied with military defense 
and conquering markets. We must conquer the souls of America for 
the American ideals. For this reason cultural interchange has a para- 
mount importance in Pan Americanism. 


The Americas will meet the present challenge to democracy by fighting 
not only “‘a material but also an idealogical war against tyrants, by imbuing 
the citizens of today and tomorrow with the duty of defending the principles 
underlying our social and political organization.’’ Dr. Alfaro called atten- 
tion to the fact that at the Rio de Janeiro Conference, the 21 republics of this 
hemisphere unanimously agreed upon 41 resolutions dealing with questions 
of hemisphere defense. ‘‘I do believe,’’ he concluded, “‘that a policy of real 
neutrality, as defined by international law, is incompatible with their inter- 
American commitments. . . . I am convinced, furthermore, that both the 
Chilian and Argentinian peoples are overwhelmingly pro-democratic and 
that internal and external developments are accelerating for their govern- 
ments the hour of decision. . . . The structure of Pan Americanism stands 
unshaken. . . . America once more is united in front of the European and 


Asiatic despots. America is unflinchingly resolved that naziism and fascism 
be wiped from the face of the earth.”’ 

Hon. Amos J. Peaslee spoke on ‘‘A Permanent United Nations.’”’ The 
following quotations from his most interesting and well-received address 
furnish an adequate summary of it: 


It may be accepted as a major probability that an effort will be made at 
the conclusion of this war—more determined than at Vienna in 1815, or at 
Paris in 1919, or at any of the Pan American Conferences—to set up stronger 
permanent organs of international government. 


* * * 


It may be no more possible to abolish war and war worshippers than to 
abolish crime and criminals, but it is possible to outlaw and to control them 
through permanent organs of the International Community strong enough to 
do that job. 


* 


Permanent organs of World Government are needed for other purposes, 
too. Not only Axis Powers but many other national governments, including 
our own, have enlarged their peace time functions into a vast control of 
domestic and international economy. They have become tremendous 
business enterprises. No existing organs of government have any possibility 
of dealing adequately or fairly with the civil controversies which are bound 
to increase with that expansion. 
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A complete written constitution for the United Nations seems desirable for 
several reasons: 

(1) It could declare at the outset accepted sovereign rights which may not 
be infringed. 

(2) A written World Constitution could declare precisely what permanent 
organs of world government are to be sanctioned and clothed with effective 
powers and given adequate means of financial self-support. 

(3) Written Constitutions containing bills of rights have grown apace 
among nations in recent years. The growth is significant in indicating public 
confidence in them. 

* * * 


The United States already participates in at least 29 international ad- 
ministrative agencies. It would not be particularly revolutionary to place 
those various organs, as well as some others, under control of a permanent 
organization of the United Nations. 

Fortunately we have a hundred and fifty years of experience with interna- 
tional judicial procedure in the modern world. We have operated under 
many claims commissions and arbitral tribunals. Lawyers are not impressed 
with the objection occasionally offered that the founding of permanent 
International Courts must await the codification of International Law. If 
that theory had been followed in municipal law there would still be no 
domestic courts in many of the most highly civilized states and nations of 
the world. 

If the Post War Conference creates a self-contained World Authority and 
not a mere concert of powers or weak confederation, it will avoid the errors of 
1815 and 1919. 

The basic problems of the Post War Conference on Permanent Organiza- 
tion will—if that conference is happily guided—be problems of Constitu- 
tional and International Law. 


In leading the discussion which followed, Mr. James G. Mitchell, of New 
York, urged the necessity of a thorough comparative study, to begin imme- 
diately, of the constitutions of the leading United Nations, in order to 
ascertain the extent and the nature of the modifications which may be 
necessary to realize any project of federation or other superstructure to 
hold together as a working unit the democratic countries of the world and to 
form the nucleus of a post-war community of nations. He indicated the 
great delay and the possible dissension which might ensue if the ground were 
not prepared in advance and if the authorities arranging the peace do not 
have before them some clear and concise conception of how their respective 
basic laws would be affected by proposals for federation or unity. 

Discussion from the floor gave promise of such length and intensity that 
the Chairman was constrained to order the discussion closed in order to 
assure conclusion of the entire program within reasonable bounds of time. 

Following Mr. Peaslee’s contribution on the afternoon of Tuesday, August 
25, Professor Edwin Borchard, of Yale University Law School, delivered a 
paper on “‘The Place of Law and Courts in International Relations.”’ In 
characteristically direct and realistic fashion, Dr. Borchard took issue with 
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those who gauged the efficiency of international courts and tribunals, and 
instrumentalities for the enforcement of their decrees, from the standpoint 
of abstract theories. Ina sense his point of view was the direct antithesis of 
that presented by Professor Masterson on the previous afternoon in the lat- 
ter’s paper on ‘‘The Origin and Permanency of International Law.’’ 

Professor Borchard indicated that international legal tribunals would 
have to be constituted to work up from experience in the past instead of to 
work down from theories as yet unproved. He cited the tragic results of the 
application of sanctions and dwelt upon the natural resentment which 
would inevitably arise on the part of particular nations whose acts and poli- 
cies were to be judged by foreign authorities. He accentuated the deeply 
rooted concepts of sovereignty and national pride which had actuated 
nations in all of their dealings and pointed out the enormous difficulties 
facing the institution today of a system of international police. The appli- 
cation of force, he maintained, in connection with the decrees and judg- 
ments of an international judicial body, would but merely plant the germs of 
further movements for revenge and might very well engender secret combina- 
tions and conspiracies for the seizure of international control by one group 
or another. Nations in that respect were no more immune from political 
intrigue than individuals of one country. 

By implication, if not expressly, Dr. Borchard condemned international 
meddling in the past, although he admitted that many of the tragic results 
may have been due to avarice and selfishness on the part of powerful nations, 
as well as to unintelligent and shortsighted planning for the future. 

His address, though superficially disheartening to many of the proponents 
of a post-war international structure, was, at heart, an admonition or a 
warning that the obstacles were titanic and that above all it was necessary 
to avoid half-baked schemes or advance commitments to set up projects on 
the basis of the shortest possible time instead of upon mature experience. 

As was natural, Dr. Borchard’s talk precipitated lively, and at times 
acrimonious, discussion, most of it in disagreement with his point of view. 
The sense of those opposing his thesis was that a well-conceived and thor- 
oughly international-minded world organization had never in fact been 
tried; that it was no more to be expected to conceive and establish at first 
hand a workable community of nations, without first a necessary trial and 
error period, than it was to establish a satisfactory government in any nation 
or other homogeneous society. Our own government was the result of trial 
and error and evolution had as much application to international affairs as 
it had to domestic. It was urged that if the world never started, or having 
failed, never started over again, we should never advance, and that by 
holding back its codperation a nation was retarding the progress of the 
world immediately and of itself in the long run. 

The Chairman, in summarizing the discussion, in the absence of Professor 
Philip C. Jessup, of Columbia University Law School, who was unable to 
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attend, endeavored to point out that there was nothing necessarily incon- 
sistent between the two principal points of view expressed; that Professor 
Borchard merely desired an evaluation of the problems in terms of reality, 
with due respect for the enormous obstacles in the way of any international 
scheme. In the view of the Chairman there was nothing which absolutely 
precluded post-war reconstruction, in the point of view of Dr. Borchard, but 
that it could not be accomplished in haste or by any schemes or methods 
not readily flexible or adaptable to changing conditions and to the results of 
experience. 

As the last order of business, before proceeding to the election of the 
officers of the Section for the ensuing year, the Section discussed and, after 
deliberation, unanimously adopted the following resolutions, all of which 
were approved by the House of Delegates of the Association at its meeting 
on August 27, 1942: 

RESOLUTIONS ADOPTED 
Resolution re Permanent Court of International Justice 


Wuereas, The American Bar Association at its 54th Annual Meeting in 1931 adopted a 
recommendation of its Committee on International Law reading as follows: 


Your committee, believing that the Permanent Court of International Justice is the 
greatest of international instrumentalities for the preservation of peace and of justice 
between nations, recurs to the approval given to the participation of the Government of 
the United States in the World Court, upon the terms and conditions set forth in the 
Protocol of Accession of the United States. It requests the American Bar Association 
to reaffirm at its forthcoming session in Atlantic City the action taken at the meeting of 
the Association in Memphis in 1929; that the Government of the United States shall 
adhere to the Permanent Court of International Justice, upon the terms and conditions 
as stated in the Protocol of Adherence, to which it is a signatory; and the Association 
respectfully requests and earnestly urges the Senate of the United States to advise and 
consent to the Protocol of Signature of the Statute of the Permanent Court of Inter- 
national Justice, executed December 16, 1920, to the Protocol of Revision of the 
Statute of the said Permanent Court, and to the Protocol of Accession of the United 
States, signed September 14, 1929, to which the Government of the United States be- 
came a signatory on December 9, 1929, which protocols were transmitted to the Senate 
on December 10, 1930 by the President of the United States. 


WHEREAS, in the ensuing years and at this time it has become apparent that the United 
States must play a responsible part in the establishment and operation of international in- 
stitutions designed to promote the principles of international democracy and the common 
welfare of mankind, and 

WueEreas, the civilized world should build upon the experience acquired in the operation 
of such institutions as the League of Nations, the International Labor Organization and the 
Permanent Court of International Justice and the Pan American Union, and should preserve 
the achievements of those organizations while correcting their deficiencies, 

Be it Resolved, that the American Bar Association reaffirms its confident belief in the 
necessity and practicability of international tribunals which will apply and develop inter- 
national law; asserts the desirability of the United States at the earliest opportune time de- 
claring its confidence in this principle and in the only permanent court which the ingenuity 
of man has hitherto devised, namely, the Permanent Court of International Justice, which 
even today could be utilized by the United States; and endorses the view that means should 
be devised to establish and maintain in the post-war world an adequate international ju- 
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dicial system to the end that the rule of law may be established among as within nations, and 
it asserts the desirability of the codperation of the United States in the establishment of such 
& system. 
Resolution re Section Dues 

WueEreas, by reason of the present international situation and the necessity for planning a 
post-war reconstruction in the field of international law, the work of the Section of Interna- 
tional and Comparative Law has become greatly amplified in its scope and has attained 
unprecedented prominence and importance; and 

WHEREAS, it is no longer possible for the Section to carry on the details of its administra- 
tion, correspondence and publication within the limited amount of the appropriation which 
the Association is able to allow it out of its general funds; and 

WHEREAS, other important Sections of the Association have long been successfully con- 
ducted on a dues-paying basis which has enabled them to be of increased service to their 
membership, the Association and the profession as a whole, 

Now, therefore, be it resolved, that Section 1 of Article II of the Section’s By-laws be 
amended retroactively as of October Ist, 1941, to read as follows: 


ArtTIcLE II 
MEMBERSHIP 

Section 1. Each member of the Section shall pay to the American Bar Association 
annual dues of two dollars. Any member of the Association, upon request to the Sec- 
retary of the Association and upon payment of dues for the current year, shall be en- 
rolled as a member of this Section. Thereafter said dues shall be paid in advance each 
year beginning on the July first next succeeding such enrollment. Any member of this 
Section whose annual dues shall be more than six months past due shall thereupon cease 
to be a member of this Section. Members so enrolled and whose dues are so paid shall 
constitute the membership of this Section. 


Resolution re Existence, Permanency and Validity of International Law 


Wuereas the lawlessness and the inhumanity on the part of the so-called Axis Powers 
which has characterized the present World War has resulted in the total disregard of long 
established and cherished principles of international law, and 

Wuereas the repeated and flagrant violation of international law has given rise in many 
quarters to the fallacy that because it is violated international law has ceased to exist; and 

WHEREAS, as a matter of fact, the hope of mankind and the post-war reconstruction of the 
Community of Nations depends upon the vindication and the reign of international law; 

Now, therefore, be it Resolved that the American Bar Association affirms its devotion to and 
its faith in the existence, permanency and the validity of international law and the law of 
nations as the fundamental basis for regulating international relations. 


Resolution re Study of Latin American Law 


Wuereas recent Inter-American conferences as well as international business and profes- 
sional gatherings have recommended efforts by qualified groups towards the simplification 
and unification of the civil and commercial laws of the American Republics; and 

Wuereas the Pan American Union has, for many years encouraged and assisted in the 
comparative study of the juridical systems of the United States and of the Latin American 
countries and now offers its resources and experience in codperation with bar association 
groups which may be organized to work for the ends above mentioned; 

Now, therefore, be it Resolved by the House of Delegates of the American Bar Association 
that state and local bar associations throughout the United States be urged to appoint 
special committees to undertake a study, by such means as may be available to them and in 
cooperation with the Inter-American Bar Association and the Pan American Union, of the 
important similarities and differences between the juridical system and the jurisprudence of 
the Latin American countries and that of the United States, towards the objective of 
gradual unification or coérdination and simplification of the civil and commercial law among 
all of the American Republics. 
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Resolution re Alien Persons and Property 


WueERE<As recent legislation on the subject of alien persons and property has introduced 
innovation in concepts and principles of drastic and far reaching effect; and 

WHEREAS several agencies of the Federal Government are presently engaged in formu- 
lating under such recent legislation, more especially the Office of Alien Property Custodian, 
and the said regulations involve novel and far reaching problems of interpretation and ap- 
plication of law; and 

WueEreEas the Committee on International Legal Problems of the Section of International 
and Comparative Law has appointed a subcommittee of independent experts on the subject 
of alien persons and property, which has rendered a most comprehensive and constructive 
report; and 

Wuereas the office of Counsel to the Alien Property Custodian has manifested interest 
in the work and the opinions and suggestions of the aforesaid subcommittee; 

Now, therefore, be it Resolved that the subcommittee on Alien Persons and Property of 
the Section of International and Comparative Law of the American Bar Association be, 
and it hereby is duly authorized under the supervision of the Association’s Committee on 
Coérdination and Direction of the War Effort to confer informally with the appropriate 
Government agencies and to lend assistance thereto in connection with the formulating 
of regulations on the subject of alien persons and property, it being understood that such 
recommendations and suggestions as the said subcommittee may proffer or such opinion 
as it may express, are unofficial and do not necessarily represent the official or approved 
recommendations, suggestions or opinions of the Section of International and Compara- 
tive Law or of the American Bar Association. 


Resolution re Territorial Waters and Explottation of Fisheries 


Wuereas, the present World War will inevitably result in far reaching changes in the 
principles and practices of international law, and it is the hope of the American Bar Associa- 
tion that it may contribute toward guiding the development of new principles and practices 
along sound, practical and coéperative lines; and 

Wuenreas, the duration of the war is of such uncertainty that it is desirable to put into 
immediate effect such improvements in international relations as are possible, both for the 
purpose of obtaining the immediate benefit therefrom and for the purpose of giving a 
background of experience for any future general revision of international law; and 

Wuereas, the international law applicable to ocean fisheries affords an exceptional field 
for such immediate development because (1) there is practically universal recognition of the 
unsoundness of present principles and practices, (2) Canada and the United States have al- 
ready led the way for codperative action in this field, (3) the Latin American countries have 
never acceded to the so-called “‘three-mile” rule of territorial waters and should therefore 
be receptive to proposals which might be tried out on a hemispheric scale, (4) through the 
Inter-American Bar Association we now have a medium of presentation of such proposals to 
all the nations of North, Central and South America, (5) the presentation, development and 
rational exploitation of ocean fisheries is of immediate war concern because of the importance 
of this enormous food resource in our war economy; 

Now, therefore, be it Resolved that: 

1. The American Bar Association as a member of the Inter-American Bar Association 
propose to that Association the immediate consideration of the matters above referred to, and 

2. That if such proposal be accepted, the Committee on Fisheries, Territorial Waters and 
Exploitation of the Seas of the Section of International and Comparative Law be authorized 
and directed to tender its service and coéperation to the Inter-American Bar Association. 


The following officers for the ensuing year were elected by the Section: 
Chairman, Edward W. Allen, of Seattle; Vice-Chairman, Mitchell B. Car- 
roll, of New York; Secretary, Willard B. Cowles, of Washington. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Pertop May 16—Aveust 15, 1942 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin (replacing Treaty Information Bulletin and Press 
Releases); Ex. Agr. Ser., U. S. Executive Agreement Series; G. B. T. S., Great Britain 
Treaty Series; J. L. O. B., International Labor Office Bulletin; L. N. T. S., League of Nations 
Treaty Series; P. A. U., Pan American Union Bulletin; U. S. T. S., U. S. Treaty Series. 


March, 1942 


23 CumEe—Mexico. Signed trade treaty at Mexico City. P. A. U., August, 1942, p. 
471. 


April, 1942 


29/June9 Free FreNcnh Recoanition. Cuba recognized Free French movement 
on April 29. B. J. N., May 16, 1942, p. 440. Egypt recognized Free French 
delegation in Egypt on June 9 and announced the leader will receive diplomatic 
privileges, although not having ministerial rank. Free France (N. Y.), June 15, 
1942, p. 128; London Times, June 9, 1942, p. 4. 


May, 1942 


5 GREAT BRITAIN—NETHERLANDS (in exile). Signed military agreement in London. 
B. I. N., May 16, 1942, p. 452. 


IcELAND—UNiTEpD Srares. Signed exchange stabilization agreement. D. S. B., 
July 11, 1942, pp. 623-624. 


GERMANY—PoLANpD (General Government). German-dominated Government 
General decreed that all the non-German population between 18-60 years in the 
General-Government of Poland, excepting Jews and gypsies, were to be enrolled for 
“reconstruction services” in the Baudienst. B. J. N., May 30, 1942, p. 502. 


Worip War II. Department of State issued a chronology of events, Dec. 7, 1941- 
April 30, 1942. Text: D. S. B., May 16, 1942, pp. 428-433. 


Costa Rica—Hunaary. Costa Rica cancelled exequaturs of the Hungarian con- 
sulates. N.Y. Times, May 18, 1942, p. 6. 


Costa Rica—SweprENn. Costa Rica cancelled exequaturs of the Swedish consulates. 
N. Y. Times, May 18, 1942, p. 6. 

PanaMA—Unitep States. Signed agreement at Panama concerning the use of 
Panama defense areas by United States forces. N.Y. Times, May 19, 1942, p. 11. 
Text: D. S. B., May 23, 1942, pp. 448-452. 

CanapDA—FRancE (Vichy). Canadian Government asked Vichy to close its con- 
sulates. N.Y. Times, May 21, 1942, p. 8. 

LeaGuEe oF NaTions—AvusTRALIA. Announcement made of decision to maintain 
Australia’s membership and to pay a contribution to the League. London Times, 
May 23, 1942, p. 3. 
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22/June 5 War Decuarations. On June 1 President Avila Camacho of Mexico signed a 
declaration of war against the three Axis Powers, effective as of May 22. WN. Y. 
Times, June 2, 1942, p. 1; D. S. B., June 6, 1942, p. 505. The United States de- 
clared war on Bulgaria, Hungary and Rumania on June 5. D.S. B., June 6, 1942, 
p. 510. 


23 PRISONERS OF War. Department of State issued statement regarding treatment ac- 
corded civilian enemy aliens and prisoners of war. D. S. B., May 23, 1942, pp. 
445-447. 


26-June 24 Great Brirarn—Soviet Russia. Signed mutual assistance pact on May 26 
in London, to last for at least 20 years. Russian Embassy Information Bulletin 
(Washington), June 13, 1942, No. 71. Texts of White Paper, treaty, Eden’s 
speech: London Times, June 12, 1942, p. 5; N. Y. Times, June 12, 1942, p. 3; Russia, 
1942, No. 1 (Cmd. 6368); Inter-Allied Review (N. Y.), June 15, 1942, pp. 113-115. 
Russia ratified the pact on June 18. N. Y. Times, June 19, 1942, p. 1; London 
Times, June 19, 1942, p.4. Great Britain ratified June 24. N.Y. Times, June 25, 
1942, p. 3; London Times, June 25, 1942, p.4. Summary: B. J. N., June 27, 1942, 
pp. 565-567. 


27-June 9 INTER-AMERICAN CONFERENCE ON POLICE AND JUDICIAL AUTHORITIES. Met 
at Buenos Aires. Summary of resolutions adopted: N. Y. Times, June 10, 1942, p. 
4. Final Act (Spanish): P. A. U. Congresos y Conferencias Ser. No. 39. 


29 CotomB1A—UNITED States. Signed military mission agreement at Washington, 
effective for four years. D. S. B., May 30, 1942, p. 501; N. Y. Times, May 30, 
1942, p. 12. 


29 Ecuapor—Perrv. Protocol for delimitation of common frontier, signed Jan. 29, 
1942, now in effect. United States Department of State announced appointment 
of George M. McBride as technical adviser to the Boundary Demarcation Commis- 
sion which was to hold its preliminary session at Puerto Bolivar, Ecuador, June 1, 
1942. D.S. B., May 30, 1942, p. 496. 


29 Mo ortorr, Vuapimir M. Foreign Commissar of Russia arrived in Washington and 
was a White House guest for several days. D.S. B., June 13, 1942, p. 531. 


June, 1942 

2 Srares. Signed lend-lease agreement at Washington. WN. Y. 
Times, June 3, 1942, p. 7. Text: D. S. B., June 6, 1942, pp. 507-509; Inter-Allied 
Review (N. Y.), June 15, 1942, p. 125; Hx. Agr. Ser. No. 251. 


(in exile)—Great Britain. Signed military and economic pacts in Lon- 
don. N. Y. Times, June 5, 1942, p. 7; London Times, June 5, 1942, p. 3. Text: 
G. B. T. S., 1942, No. 1 (Cmd. 6365). 


Bu.Gartia—TorKEy. Signed agreement regulating technical questions connected 
with resumption of railway communications between the countries, following diffi- 
culties over 30-mile wide stretch in Western Thrace. B. J. N., June 13, 1942, pp. 
545-546. 


Porson Gas. President Roosevelt warned that if Japan should continue the use of 
gas against China or any other United Nation, the United States would adopt the 
same measures. Text: D. S. B., June 6, 1942, p. 506. 


ATLANTIC CHARTER—MeExico. Mexico notified representatives of all countries with 
which it has diplomatic relations that it adhered to the Atlantic Charter. B. J. N., 
June 13, 1942, p. 543. 
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FRANCE (Vichy)—SweEpEN. Announced barter agreement, exchanging French wine 
for Swedish iron, machines, staple products and food. N. Y. Times, June 7, 1942, 
p. 4. 


Curna—Vatican. China announced appointment of its first Minister. N. Y. 
Times, June 10, 1942, p. 6. 


Great Britain—Unitep States. Announced formation of a Combined Production 
and Resources Board, and a Combined Food Board. N. Y. Times, June 11, 1942, 
p. 10; D. S. B., June 13, 1942, p. 535; Inter-Allied Review (N. Y.), June 15, 1942, 
pp. 116-117. 


CzECHOSLOVAKIA (in exile) POLAND (in exile). Issued joint communiqué in London 
announcing convocation of four mixed commissions to study economic, military, 
cultural and social organization of confederation. London Times June 11, 1942, 
p. 3; B. I. N., June 27, 1942, p. 578. Text: Inter-Allied Review (N. Y.), June 15, 
1942, p. 118. 


Soviet Russia. In a note to all nations with which Russia has relations, Soviet 
Foreign Commissar Molotov accused the German Government of a policy of ex- 
terminating war prisoners. N. Y. Times, June 12, 1942, p. 9. 


Soviet Russta—Unitep Starss. Signed lend-lease agreement at Washington, © 
pledging mutual aid in the war and postwar economic collaboration. Text: 
D. S. B., June 13, 1942, pp. 582-534; Inter-Allied Review (N. Y.), June 15, 1942, 
pp. 115-116; Russian Embassy Information Bulletin (Washington), June 13, 1942, 
No. 71; N. Y. Times, June 13, 1942, p. 6. Exchanged notes declaring previous 
arrangements on the same subject inoperative. Texts: D. S. B., June 13, 1942, pp. 
534-535. 


Axis Powers (3)—Mexico. Mexican presidential decree put into force a law, effec- 
tive June 13, permitting formal confiscation of all properties belonging to subjects of 
Axis Powers. N. Y. Times, June 13, 1942, p. 5. 


Canapa—Soviet Russia. Signed agreement in London to resume diplomatic rela- 
tions broken off six years ago. N. Y. Times, June 13, 1942, p. 6. 


France (Vichy)—UniTeEp Sratses. Secretary of State Hull announced resumption 
of trade with French North Africa, suspended since mid-April. N. Y. Times, 
June 13, 1942, p. 7. 


GERMANY—IRELAND. Irish Information Bureau announced that the Chargé d’Af- 
faires in Berlin had been instructed to protest sinking of Irish vessel City of Bremen, 
on June 5, and to claim full compensation. B. J. N., June 27, 1942, p. 579. 


Unttep Nations DeciaraTion. Mexico and the Philippine Islands signed the 
Declaration at Washington. N. Y. Times, June 15, 1942, p. 1. Mexico adhered 
by telegram on June 5, and the Philippine Islands on June 10. D.S. B., June 20, 
1942, pp. 546-548. Texts of communications: /nter-Allied Review (N. Y.), June 
15, 1942, pp. 117-118. 


ARGENTINA—GERMANY. Germany warned Argentina that all vessels entering the 
North American blockade zone after June 26 would do so at theirownrisk. B./.N., 
June 27, 1942, p. 581. 


CanapDa—UnitTeEp States. Exchanged ratifications of convention and protocol for 
avoidance of double taxation, signed at Washington, March 4, 1942. They came 
into force retroactively. Proclaimed June 17 by President Roosevelt. D. S. B., 
June 20, 1942, p. 557. Text: U. S. T. S., No. 983. 
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CHILE—GERMANY. Germany warned Chile that all vessels entering the North 
American blockade zone after June 26 would do so at their own risk. Germany also 
protested comments in Chilean press. B. J. N., June 27, 1942, pp. 577-578. 


(in exile)—UniTEp States. Signed lend-lease agreement at Washington. 
Text: D. S. B., June 20, 1942, pp. 551-553; Belgium (N. Y.), July, 1942, pp. 261- 
262. 


16-August 12 Rouspper AGREEMENTS. Signed by representatives of the United States and 
other countries as follows: Costa Rica, June 16, D. S. B., June 20, 1942, pp. 554- 
555; Colombia, July 3, D. S. B., July 4, 1942, p. 596; Bolivia, July 15, D. S. B., 
July 18, 1942, p. 633; Ecuador, July 21, D. S. B., July 25, 1942, p. 650; Honduras, 
Aug. 3, D. S. B., Aug. 8, 1942, pp. 690-691; Trinidad and British Guiana, Aug. 12, 
D.S. B., Aug. 15, 1942, p. 698. 


17/July 7 ARGENTINA—GERMANY. Argentine Foreign Office announced receipt of a note 
acknowledging responsibility for torpedoing the Argentine tanker Victoria, and 
offering indemnity. N. Y. Times, June 18, 1942, p. 11; C. S. Monitor, June 18, 
1942, p. 1; B. J. N., June 27, 1942, p. 581. On July 7 the Argentine Foreign Min- 
ister announced his Government considered the dispute over the sinking of the 
Rio Tercero as a closed incident, following receipt of a German expression of regret 
and offer of compensation. B. J. N., July 25, 1942, p. 665; N. Y. Times, July 7, 
1942, p. 8. 


ATROCITIES—CZECHOSLOVAKIA (in exile). The Czechoslovak Government an- 
nounced decision to set up courts after the war to try all Nazis responsible for 
atrocities at Lidice and elsewhere in Czechoslovakia. C.S. Monitor, June 18, 1942, 
py 

GERMANY—Rumania. Signed trade agreement. B. /. N., June 27, 1942, p. 581. 


Cuspa—Unitep States. Announced signature at Havana of agreement whereby 
Cuba offers facilities to United States War Department for training aviation per- 
sonnel and for operations against enemy underseacraft, the facilities to revert to 
Cuba at the end of the emergency period. D.S. B., June 20, 1942, p. 553; N. Y. 
Times, June 20, 1942, p. 6. 


21 Peter II. King of Yugoslavia arrived in Washington. WN. Y. Times, June 22, 1942, 
pt. 

22/27 Grea? BriTaAIN—UNITED States. Texts of joint statements of President Roosevelt 
and Prime Minister Churchill regarding collaboration in the war effort: London 
Times, June 23, 1942, p. 4; N. Y. Times, June 28, 1942, p. 2; D. S. B., June 27, 
1942, pp. 561-562. 


ARGENTINA. Resignation was announced of Dr. Roberto M. Ortiz as President. 
C. S. Monitor, June 24, 1942, p. 7. 


FRANCE (Free). Announcement made that Gen. de Gaulle had issued a declaration, 
calling for restoration of the country and empire, and providing for a postwar elec- 
tion of a national assembly to determine their own future. Text: N. Y. Times, 
June 25, 1942, p. 10; C. S. Monitor, June 25, 1942, p. 7. Excerpts: London Times, 
June 24, 1942, p. 3. 


AFGHANISTAN—UNITED States. Opened diplomatic relations. 8B. J. N., July 11, 
1942, p. 622. 


Carva—Iran. Established diplomatic relations. B. J. N., July 11, 1942, p. 622. 


CzEcHOSLOVAKIA (in exile)—IRAN. Czech Legation opened in Teheran. B. J. N., 
July 11, 1942, p. 635; London Times, June 26, 1942, p. 3. 
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CoLomBIA—GERMANY. Colombia announced protest against sinking of schooner 
Resolute. N.Y. Times, June 27, 1942, p. 4. 

JAPAN—Soviet Russta. Soviet Government charged Japan with sinking of the 
merchant vessel Angarstroi on May 1, previously ascribed to the United States by 
the Japanese press. N. Y. Times, June 26, 1942, p. 1. 


MARITIME CONFERENCE. A joint maritime commission of the International Labor 
Office opened meeting in London. WN. Y. Times, June 27, 1942, p. 5. 


Wueat AGREEMENT Memoranpum. Came into force for Argentina, Australia, 

Canada, United States and United Kingdom. It was initialed on April 22, 1942, at 
Washington. Texts of memorandum and draft convention: N. Y. Times, July 2, 
1942, p. 12; D. S. B., July 4, 1942, pp. 582-593. Text of agreement: Cmd. 6371; 
London Times, July 3, 1942, p. 2. 
10 InrER-AMERICAN CONFERENCE ON SysTEeEMS OF Economic AND FINANCIAL 
Controt. Meeting in Washington, the 21 American Republics agreed to bar ex- 
port or import of dollars, save to the United States. N.Y. Times, July 16, 1942, 
p. 7. Proceedings and Final Act: P. A. U. Congress and Conference Ser. Nos. 39 
and 40. 


July, 1942 
1 Mexican Ort. Mexican Supreme Court ordered return of two large properties to the 
Standard Oil Company of New Jersey, expropriated in 1938. N.Y. Times, July 2, 
1942, p. 6. Question of oil expropriation may be reopened as result of the order. 
London Times, July 3, 1942, p. 4. 
POLAND (in exile)—Unirep States. Signed mutual aid agreement at Washington. 
Text: D. S. B., July 4, 1942, p. 577. 


Braziu—UnirTep States. Signed agreement at Washington extending to July 15, 


1947, the stabilization agreement of July 15, 1937. Text: D. S. B., July 11, 1942, 
pp. 622-623. 

Cusa—Unirtep States. Signed financial agreement. D. S. B., July 11, 1942, p. 
623. 


INTER-AMERICAN CONFERENCE ON AGRICULTURE. 2d conference met at Mexico 
City. D.S. B., June 27, 1942, p. 568. Adopted 76 resolutions. N. Y. Times, 
July 17, 1942, p. 5. 

NETHERLANDS (in exile)—Unitep Statss. Signed lend-lease agreement at Wash- 
ington. N.Y. Times, July 9, 1942, p.7. Text: D. S. B., July 11, 1942, pp. 604- 
606. 

FRaNcE (Free)—Unirep States. United States announced intention to assist Gen. 
de Gaulle militarily. Admiral Stark and Brig. Gen. Boite were appointed to con- 
sult with French National Committee in London. Text of memo: N. Y. Times, 
July 10, 1942, p. 6; D. S. B., July 11, 1942, pp. 613-614. 

Mayotta. Announcement was made of seizure of the French island by British forces. 
It lies in the Mozambique Channel. WN. Y. Times, July 10, 1942, p. 1. 

GREECE (in exile)—Unirep Sratss. Signed lend-lease agreement at Washington. 
N. Y. Times, July 11, 1942, p. 5. Text: D. S. B., July 11, 1942, pp. 601-603. 

NETHERLANDS (in exile)—Soviet Russia. Signed accord in London, renewing diplo- 
matic relations. N. Y. Times, July 11, 1942, p. 4; B. I. N., July 25, 1942, p. 676. 
Text: Netherlands News (N. Y.), June 26/July 10, 1942, p. 16; Inter-Allied Review 
(N. Y.), July 15, 1942, p. 169. 
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CZECHOSLOVAKIA (in exile)—UnirEep States. Signed lend-lease agreement. WN. Y. 
Times, July 12, 1942, p. 26. Text: D. S. B., July 11, 1942, pp. 607-609. 


Norway (in exile)—Unirep States. Signed lend-lease agreement at Washington. 
N. Y. Times, July 12, 1942, p. 26. Text: D. S. B., July 11, 1942, pp. 609-611. 


FRANCE (Vichy)—JAPAN—THAILAND. Vichy Government confirmed cession of ter- 
ritory in French Indo-China to Thailand. N. Y. Times, July 13, 1942, p. 8. 


France (Vichy)—Unrrep Srares. Vichy rejected United States proposal that it 
move interned French warships from Alexandria, Egypt, to Martinique. C. S. 
Monitor, July 16, 1942, pp. 1, 4; N. Y. Times, July 17, 1942, pp. 1, 5. Résumé: 
B. 1. N., July 25, 1942, p. 669. 


CanaDA—UNITED States. President Roosevelt approved and proclaimed amenda- 
tory regulations of the Migratory Birds Convention, signed by United States and 
Great Britain in respect of Canada on Aug. 16,1916. D.S. B., Aug. 1, 1942, p. 678. 


FRANCE (Free). Name changed from Free France to Fighting France (La France 
Combaitante), beginning July 14. N. Y. Times, July 14, 1942, p. 1; London Times, 
July 14, 1942, p. 4. 


Mexico—Unirep States. President Roosevelt approved and proclaimed amenda- 
tory regulations of the Migratory Birds Convention, signed Feb. 7, 1936. D.S. B., 
Aug. 1, 1942, p. 678. 


JaPAN—SovieT Russia. Japanese Foreign Ministry announced Russia had assured 
Japan that the new Anglo-Soviet treaty and the new agreement between Russia and 
the United States contain no provision regarding Japan. C.S. Monitor, July 15, 
1942, p. 1. 


NIcARAGUA—UNITED States. Signed commercial agreement at Mexico City. 
N. Y. Times, July 16, 1942, p. 9. 


Bouivia—UNITEpD States. Effected sanitation agreement by exchange of notes. 
D. S. B., Aug. 15, 1942, pp. 703-704. 


FINLAND—UNITED States. United States notified Finland that consular represen- 
tation was cancelled as of Aug. 1, 1942, due to Finnish refusal to abide by the con- 
sular agreement of 1934. N.Y. Times, July 17, 1942, p. 1; D.S. B., July 18, 1942, 
p. 632. 


France (Vichy)—Unitep Srares. Vichy protested assignment of United States 
military representatives to Gen. de Gaulle. C. S. Monitor, July 16, 1942, p. 1; 
London Times, July 17, 1942, p. 3. 


Cupa—Spain. Cuba cancelled Spanish Embassy’s and Consulates’ privileges to use 
ciphers or codes in despatches. N.Y. Times, July 18, 1942, p. 3; B. J. N., July 25, 
1942, p. 667. 


Spain. General Franco proclaimed a law for the creation of the Spanish Cortes. 
B. I. N., July 25, 1942, p. 678. 


FrencH INpo-CaINnA—JAPAN. Japan announced signature of economic agreement 
at Saigon. N.Y. Times, July 19, 1942, p. 15. 


Norway (in exile). Official bulletin announced abandonment of a pre-war project 
for a Nordic defensive bloc, and based hope for future security on attachment to 
the United States, Great Britain and their allies. Excerpts: N. Y. Times, July 21, 
1942, p. 5. 
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Unitep Srates—Urvuavay. Signed trade agreement. Analysis of provisions: 
D.S. B., July 25, 1942, p. 653; N. Y. Times, July 22, 1942, p.3. Analysis, conces- 
sions and tables: D. S. B., July 25, 1942, Supplement. 


BULGARIA—SwEDEN. Announced signature of trade agreement. C. S. Monitor, 
July 23, 1942, p. 5. 


FRANCE (Vichy)—ITaLty. Announcement was made of signature of an agreement for 
industrial and agricultural development of North Africa and general collaboration. 
C. S. Monitor, July 24, 1942, p. 2; London Times, July 23, 1942, p. 3. 


UniTED StTaTEs—Yvua@osiavia (in exile). Signed lend-lease agreement. Text: 
D.S. B., July 25, 1942, pp. 647-649. Pledged war unity in joint statement. Text: 
N. Y. Times, July 25, 1942, p. 5. 


INTER-AMERICAN Hignway. Announcement was made that arrangements had been 
concluded with Guatemala, El] Salvador, Honduras, Nicaragua, Costa Rica and 
Panama for the construction of a pioneer road to be replaced later by the contem- 
plated permanent highway. D.S. B., Aug. 1, 1942, p. 661. 


29 FRANCE (Vichy)—Sparn. Signed financial agreement at Madrid. London Times, 
July 30, 1942, p. 3. 


29/August 4 Great Brirarin—UNniTep Sratss. House of Lords and House of Commons 
passed the United States of America (Visiting Forces) Bill, granting jurisdiction to 
United States military courts over all military or naval forces of the United States. 
London Times, July 30 and Aug. 5, 1942, pp.8and2. Text:5 & 6. Geo. 6. Ch. 31. 


Mexico—Unitep Sratses. Signed 8-year agreement in Mexico City, providing for 
an increase in Mexico’s rubber production on a permanent large-scale basis. 
C. S. Monitor, July 30, 1942, p. 1. 


31 Brazit—Unitep Srates. Signed six economic agreements. Three other agree- 
ments are under consideration. N. Y. Times, Aug. 2, 1942, p. 14. 


31 Sasotgeurs (German). Text of Supreme Court decision: N. Y. Times, Aug. 1, 1942, 
p. 3. 


31/August 1 Soviet Russta—Unitep Srates. Exchanged identic notes renewing their 
commercial agreement which became effective on Aug. 6, 1937, and renewed an- 
nually thereafter. Text of notes and of 1937 agreement: D. S. B., Aug. 1, 1942, 
pp. 662-664. 


August, 1942 

3-5 Wueat Covuncit. The Council met August 3-5. D.S. B., Aug. 8, 1942, pp. 688- 
689. United States delegates: D. S. B., Aug. 1, 1942, p. 670. Next meeting will 
be held January, 1943. 


CzECHOSLOVAKIA (in exile)—GrEaT Britain. Great Britain issued White Paper 
containing exchange of notes concerning Great Britain’s repudiation of the Munich 
Pact of 1938 by which the Sudetenland was ceded to Germany. WN. Y. Times, 
Aug. 6, 1942, p. 1; C. S. Monitor, Aug. 5, 1942, p. 4. 


Inp1a. Working Committee of the All India Congress Party approved a resolution 
promising to become an ally of the United Nations in return for freedom. N. Y. 
Times, Aug. 6, 1942, pp. 1, 3. Text of Cripps’ statement: p. 3. Text of Gandhi 
resolution: N. Y. Times, July 18, 1942, p. 3; London Times, Aug. 5, 1942, p. 3. 


WILHELMINA, QUEEN. Arrived in Washington. N. Y. Times, Aug. 6, 1942, p. 1. 
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Mexico—UnitTep Signed consular convention at Mexico City. D. S. B., 
Aug. 15, 1942, p. 704; N. Y. Times, Aug. 13, 1942, p. 3. 


ARGENTINA—Paraauay. President Castillo of Argentina signed bill renouncing Ar- 
gentina’s claim to part of the 10-billion peso indemnity imposed on Paraguay by 
Argentina, Brazil and Uruguay as part of the 1867 peace treaty. N. Y. Times, 
Aug. 15, 1942, p. 3. 


PaNnaMA—UNITED States. President Roosevelt sent message to Congress recom- 
mending certain concessions with regard to sanitary provisions in the Canal Zone. 
Text: D. S. B., Aug. 15, 1942, p. 699. 


INTERNATIONAL CONVENTIONS 


EvROPEAN COLONIES AND POSSESSIONS IN THE AMERICAS. Havana, July 30, 1940. 
Text: U.S; T.S., No: 977. 


Pay (Seamen). Geneva, Oct. 24, 1936. 
Ratification: Mexico. June 12, 1942. D.S. B., July 11, 1942, p. 624. 


INTER-AMERICAN INDIAN INSTITUTE. Mexico City, Nov. 29, 1940. 
Text: U. S. T. S., No. 978. 


Letters, Etc., or DECLARED VALUE. Buenos Aires, May 23, 1939. 
Adhesion: Croatia. April 7, 1942. D.S. B., June 6, 1942, p. 528. 
Application to: French Colonies. June 1, 1942. D.S. B., Aug. 8, 1942, p. 693. 


Money Orpers. Buenos Aires, May 23, 1939. 
Adhesion: Croatia. April 7, 1942. D.S. B., June 6, 1942, p. 528. 
Application to: French Colonies. June 1, 1942. D.S. B., Aug. 8, 1942, p. 693. 


NortH AMERICAN REGIONAL Broapcastina. Havana, Dec. 13, 1937. 
Adhesion: Newfoundland. D.S. B., June 27, 1942, p. 572. 


Optom ConvENTION, 2d. The Hague, Jan. 23, 1912. 
Adhesions: 
Belgian Congo and Ruanda-Urundi. D.S. B., Aug. 15, 1942, p. 705. 
Egypt. D.S. B., July 4, 1942, p. 597. 


Parcet Post. Buenos Aires, May 23, 1939. 
Adhesion: Croatia. April 7, 1942. D.S. B., June 6, 1942, p. 528. 
Application to: French Colonies. June 1, 1942. D.S. B., Aug. 8, 1942, p. 693. 


Postat CoLLEcTion Accounts. Buenos Aires, May 23, 1939. 
Application to: French Colonies. June 1, 1942. D.S. B., Aug. 8, 1942, p. 693. 


PostaLt SUBSCRIPTIONS TO NEWSPAPERS. Buenos Aires, May 23, 1939. 
Application to: French Colonies. June 1, 1942. D.S. B., Aug. 8, 1942, p. 693. 


PostaL TRANSFERS. Buenos Aires, May 23, 1939. 
Application to: French Colonies. June 1, 1942. D.S. B., Aug. 8, 1942, p. 693. 


Powers oF ATTORNEY. Protocol. Washington, Feb. 17, 1940. 
Promulgation: United States. May 22, 1942. D.S. B., May 30, 1942, p. 501. 
In effect with respect to United States, Brazil, El Salvador (with reservation) and Vene- 
zuela (with modification). 


PrisoNnERS OF War. Geneva, July 27, 1929. 
Adhesion: Costa Rica. July 12, 1942. D.S. B., July 25, 1942, p. 653. 


Rapio ComMUNICATIONS REGULATIONS AND Prorocot. Revision, Cairo, April 8, 1938. 
Approval: Turkey. D.S. B., June 13, 1942, p. 540. 
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Statistics oF WaGEes AND Hours or Work. Geneva, June 20, 1938. 
Ratification: Mexico. C.S. Monitor, Aug. 1, 1942, p. 2. 


Sugar PropucTion AND MARKETING. Protocol. London, July 22, 1942. 
Signatures: 
United States, Australia, Belgium, Cuba, Czechoslovakia, Dominican Republic, Haiti, 
Netherlands, Peru, Philippine Islands, South Africa, Soviet Russia and United King- 
dom. 
Text of draft protocol to enforce and prolong after Aug. 31, 1942, the international agree- 
ment of May 6. 1937: D. S. B., Aug. 1, 1942, pp. 678-680. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Denunciation: Haiti. March 26, 1942. D.S. B., July 25, 1942, p. 653. 


TELEGRAPH REGULATIONS AND Protocou. Cairo, April 4, 1938. 
Approval: Turkey. D.S. B., June 13, 1942, p. 540. 


TELEPHONE REGULATIONS AND ProtocoL. Cairo, April 4, 1938. 
Approval: Turkey. D.S. B., June 13, 1942, p. 540. 


UNIVERSAL PostaL CONVENTION. Buenos Aires, May 23, 1939. 
Adhesion: Croatia. April 7, 1942. D.S. B., June 6, 1942, p. 528. 
Application to: French Colonies. June 1, 1942. D.S. B., Aug. 8, 1942, p. 693. 
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NEW YORK SUPREME COURT 
(APPELLATE DIVISION, SECOND DEPARTMENT) 


ULten & Company, Appellant, v. BANK GospopaRstTwA KrasoweGo (Na- 
tional Economic Bank), Respondent ! 


December 23, 1940 


Bringing a foreign government's claim of immunity from suit to the attention of the court 
as a matter of comity is not a recognition of the claim by the State Department, and the 
court is left free to determine the question of jurisdiction uninstructed by the executive 
branch of the government. 

It is well recognized as a basic principle of general application that in the courts of this 
country both our own government and the governments of friendly foreign nations are im- 
mune from suit. ‘The immunity of the domestic sovereign is based on the historic principle 
that no court has power to command the king. The immunity of the foreign sovereign is 
founded on an implied consent on the part of all sovereigns, as a matter of comity, to a relax- 
ation of the complete jurisdiction which each naturally enjoys within his own territory. 

A corporation organized by either a domestic or foreign government for commercial ob- 
jects in which the government is interested, does not share the immunity of the sovereign. 

To contend that the funds attached are the property of Poland, and that the bonds rep- 
resent a part of the public debt of Poland, is merely saying in another way that the separate 
individuality of the defendant should be disregarded, and that the Bank and the Polish Gov- 
ernment should be considered as one. Because we may not so consider them, we must reject 
the conclusion suggested. The funds attached are not those of the Polish Government, but 
of the defendant. The Bonds are not those of the Polish Government, for the defendant 
is the obligor. 

CiLosE, J. The action is brought to recover the sum of $219,888, due and 
unpaid on interest coupons attached to bonds issued by the defendant in the 
principal amount of $7,519,000. The defendant (hereinafter called ‘the 
Bank’’) was created in the Republic of Poland in 1924. It claims to be an 
instrumentality of, and so closely identified with, the Polish Government as 
to be entitled to share the sovereign immunity from suit which would be 
accorded to that government itself. The defendant and the Polish Govern- 
ment both appeared specially in the action and moved to dismiss the com- 
plaint and to vacate a warrant of attachment, previously obtained by the 
plaintiff, for lack of jurisdiction. The Special Term granted the motion, but 
stayed all proceedings pending the determination of the plaintiff’s appeal. 

The complaint alleges that the defendant is a foreign corporation, organ- 
ized under the laws of the Republic of Poland. The defendant denies that it 
is a corporation under Polish law and describes itself as a ‘‘State institution.” 
The nature of the defendant, and its relationship to the government which 
created it, is to be determined primarily from what appears in its charter. 
It was chartered by means of a decree of the President of the Republic on 
May 30, 1924, pursuant to a statute relative to the reform of the currency. 
Article I of the charter provided for the merger of three existing institutions, 


the Polish National Bank, the State Reconstruction Bank, and the Credit 


1Law Report News, December 27, 1940, p. 3. 
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Institution of Galician Cities, into a single bank to be known as “ Bank 
Gospodarstwa Krajowego”’ (National Economic Bank). The new bank 
was described as follows in Article 3: 

The Bank Gospodarstwa Krajowego is a State institution; it is a 
distinct legal person possessing the right of autonomous legal representa- 
tion and has the right to use in its seal the coat of arms of the State. 
The corporate seat of the Bank is the City of Warsaw and the territory 
of its activity—all the Republic. 


Under Article 4 the share capital of the Bank was to be fixed by the by- 
laws in the form of shares owned by the State Treasury, State enterprises, 
municipalities, and municipal enterprises; but not less than sixty percent of 
the shares were to be owned by the State Treasury and State enterprises. 
The objects of the Bank were stated, in Article 5, to be the granting of 
long-term credits through the issuance of bonds; the support of savings 
institutions; the reconstruction of devastated lands; and the conduct of all 
banking activities with particular consideration for the needs of the State, 
State enterprises and municipalities. Supreme control of the Bank was 
vested in the Minister of Finance, who was also authorized to promulgate 
the by-laws. A subsequent amendment to the charter provided for the 
allocation of net profits in the following manner: Not less than thirty-five 
percent for the establishment of special reserve funds for the Bank’s deben- 
tures and bonds; not less than twenty percent for the establishment of a 
general reserve fund; not more than ten percent for other purposes provided 
for in the by-laws; and the remainder to be “ put at the disposal of the State 
Treasury and of municipalities in proportion to their shareholdings.” The 
Bank was declared exempt from certain specified State taxes. 

Under the by-laws the Bank was authorized to establish branch offices in 
Poland and abroad. Express power was given to accept deposits, to grant 
loans, and to buy or sell bills of exchange, foreign currencies and securities. 
The Minister of Finance was authorized to appoint a government commis- 
sioner to supervise all the activities of the Bank. 

In 1925 the defendant entered into a trust agreement in the city of New 
York, with The Chase National Bank as trustee, for the issuance of its bonds 
in the principal amount of $10,214,000, to be secured by a mortgage on the 
general obligations of certain municipalities in Poland. The proceeds were 
to be used for the construction of public works in Polish cities. The loan 
was declared to be ‘‘a direct liability and obligation of the Bank, irrespective 
of any security provided hereunder, .. .’”’ The Bank was the obligor 
named in the bonds. The agreement provided that in case of default the 
trustee might protect and enforce its rights and the rights of the bond- 
holders by judicial proceedings in the Republic of Poland, or in the United 
States, or elsewhere. By a separate instrument the Republic of Poland 
guaranteed the payment of both principal and interest. Plaintiff is the 
owner of $5,637,000 of this issue of bonds. In 1937 the maturity date was 
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extended from 1946 to 1967, and the interest rate was reduced from eight 
to three per cent. The Republic of Poland consented to the extension and 
renewed its guaranty. 

In 1926 the defendant placed a second issue of bonds with the same trustee 
in the principal amount of $2,750,000. The agreement was in all essential 
respects similar to the first. In 1937 there was a similar extension agree- 
ment and reduction of the interest rate. The Republic of Poland again 
guaranteed payment. Plaintiff holds $1,882,000 of these bonds. 

On January 3, 1940, with the defendant already in default in the payment 
of interest on both bond issues, the Polish Government published a notice 
to the effect that because of the German invasion the payment of interest 
and sinking fund on all Polish loans must be suspended for the duration of 
the war. Listed in the notice were thirteen bond issues, including the two 
involved here. The plaintiff immediately procured its warrant of attach- 
ment, served it on a number of New York banks in which the defendant had 
funds on deposit, and commenced this action. 

Before proceeding to the main question presented by the appeal, it will be 
necessary to dispose of a preliminary point. After the commencement of 
the action the Polish Ambassador communicated in writing with the Secre- 
tary of State of the United States, calling attention to the pending action, 
asserting that the defendant claimed immunity from suit as an instrumental- 
ity of the Republic of Poland, and requesting that the Secretary advise the 
court of the position taken by the Polish Government. The Secretary of 
State thereupon requested the Attorney General to instruct the proper 
United States Attorney to appear before the court at the proper time and 
present the Polish Government’s position ‘‘ without argument or comment 
on his part other than to state that the statements of the Government of the 
Republic made in its behalf by the Polish Ambassador at Washington are 
brought to the attention of the court as a matter of comity between the 
United States and the Republic of Poland, a sovereign State duly recognized 
by the United States.”” The United States Attorney for the Eastern Dis- 
trict of New York appeared before the court on the motion to dismiss 
and submitted a written statement complying literally with these instruc- 
tions. 

It is urged that the action of the State Department amounted to a recogni- 
tion and allowance of the defendant’s claim to immunity by the executive 
branch of the United States Government. If that were a correct interpreta- 
tion the court would have been obliged, without further inquiry, to accept 
the claim of immunity and decline jurisdiction. (Compafia Espafiola v. 
Navemar, 303 U.S. 68.)?. It is quite plain, however, that the State Depart- 
ment did not undertake to recognize the claim as valid or to influence the 
action of the court. It took a position of courteous neutrality. This left the 
court free to determine the question of jurisdiction, uninstructed by the 

2 Printed in this JourRNAL, Vol. 32 (1938), p. 381. 
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executive branch of the government. (Lamont v. Travelers Ins. Co.,? : 
N. Y., 362; Hannes v. Kingdom of Roumania Monopolies Institute, 26 
App. Div. 189.) The question is before us on the merits. 

It is well recognized as a basic principle of general application that in the 
courts of this country both our own government and the governments of 
friendly foreign nations are immune from suit. The immunity of the domes- 
tic sovereign is based on the historic principle that no court has power to 
command the King. (The Parlement Belge, 5 P. D. [1880] 197.) The im- 
munity of the foreign sovereign rests on a somewhat different theory. It is 
founded on an implied consent on the part of all sovereigns, as a matter of 
comity, to a relaxation of the complete jurisdiction which each naturally 
enjovs within his own territory. (Schooner Exchange v. M’Faddon, 11 
U. S. 116, 136.) Theoretically, therefore, the immunity of the domestic 
sovereign is a matter of right, while that of the foreign sovereign is a matter 
of favor granted voluntarily by the domestic government. But since the 
favor is reciprocal, the one immunity is, in practice, as obligatory upon the 
judicial branch as the other. In determining how far the immunity extends 
beyond the immediate person of the sovereign, authorities dealing with the 
creatures of the domestic and of foreign governments would seem to be 
equally applicable. 

Reference may first be made to cases involving instrumentalities created 
by our own government. An early and leading case is Bank of The United 
States v. Planters’ Bank of Georgia (22 U.S. 904, 907). There the question 
was whether the defendant bank was subject to suit in the Federal courts, in 
view of the fact that one of its stockholders was the State of Georgia. It was 
held that ‘‘when a government becomes a partner in any trading company, 
it divests itself, so far as concerns the transactions of that company, of its 
sovereign character, and takes that of a private citizen.”’ 

In Sloan Shipyards v. U.S. Fleet Corp. (258 U. 8. 549, 566, 567), Congress 
had authorized the United States Shipping Board to form the Emergency 
Fleet Corporation and to purchase not less than a majority of its stock. 
Sweeping powers, particularly of eminent domain, were given to the corpora- 
tion by Acts of Congress and executive order. The defendant claimed 
immunity from suit. The court held, however, that it was not entitled to 
immunity, even though it might be an instrumentality or agent of the gov- 
ernment, and that “such a notion is a very dangerous departure from one of 
the first principles of our system of law”’; the principle being that “any 
person within the jurisdiction always is amenable to the law.” 

In Keifer & Keifer v. R. F. C. (306 U. S. 381, 388) the conclusion was the 
same. The question was whether Regional Agricultural Credit Corpora- 
tions, formed under authority of Congress by the Reconstruction Finance 
Corporation, were entitled to governmental immunity. It was held that 
“the government does not become the conduit of its immunity in suits 

’ Printed in this JouRNAL, Vol. 34 (1940), p. 349. 
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against its agents or instrumentalities merely because they do its work’’; 
and that such corporations would be subject to suit “even if the con- 
ventional to-sue-and-be-sued clause were omitted’ from the statutes creat- 
ing them. 

The respondent relies on U. 8. Grain Corp. v. Phillips (261 U. S. 106). 
But no question of immunity was involved in that case. Plaintiff, a United 
States naval officer, sued for a percentage of a cargo of gold transported in 
his ship for delivery to the defendant. Under Federal law the commanding 
officer of a naval vessel was entitled to such compensation for the transporta- 
tion of gold, unless the owner was the United States Government, in which 
case the officer was required to carry the cargo without charge as a part of his 
official duties. The gold carried in the plaintiff's ship was the property of 
the United States Grain Corporation, an organization formed pursuant to 
presidential order, in which all the shares of stock were owned by the United 
States. It was held that although legal title to the gold was in the corpora- 
tion, the government was the actual owner and the plaintiff was not entitled 
to compensation. The opinion indicates that the case was one in which the 
court found it necessary to disregard the corporate form in order to prevent 
unjust enrichment of the plaintiff at public expense. It was not suggested 
that the corporate identity of the defendant would have been ignored under 
other circumstances. On the contrary, the Sloan Shipyards Corporation 
case (supra) was cited to show that the separate existence of the corporation 
otherwise would have been recognized. ‘‘ But for purposes like the present,” 
said the court (p. 113), ‘‘Imponderables have weight.’’ And the case having 
been decided on its own ‘‘imponderables,”’ is not an authority for disregard- 
ing the distinct personality of the defendant under the very different cir- 
cumstances of the present case. 

There appears to be no decision in either the United States Supreme Court 
or in the New York Court of Appeals dealing with corporations formed by 
foreign governments. There are several such cases, however, in the lower 
Federal courts in which the same conclusion has been reached as in the case 
of domestic governmental corporations. In Coale v. Société Co-op. Suisse 
des Charbons, Basle (21 F. [2d] 180) the defendant was a corporation formed 
by the Swiss Government for the importation of coal. The charter and 
by-laws were subject to governmental approval. The government ap- 
pointed seven of the seventeen directors, and was entitled to all the net 
profit above six percent. The plaintiff sued on a contract of sale which had 
been signed in the defendant’s behalf by the Swiss Minister. The defendant 
claimed immunity. The District Court held that the defendant was not 
immune from suit and was liable on the contract. A similar conclusion was 
reached in United States v. Deutsches Kalisyndikat Gesellschaft (31 F. [2d] 
199) in the case of a corporation formed and controlled by the French Gov- 
ernment for the purpose of exploiting potash mines in Alsace. It was held 
that a “suit against a corporation is not a suit against a government merely 
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because it has been incorporated by direction of the government, and is used 
as a governmental agent, and its stock is owned solely by the government” 
(p. 202). 

We approve the principle of these latter cases and conclude that a corpora- 
tion organized by either a domestic or foreign government for commercial 
objects in which the government is interested, does not share the immunity 
of the sovereign. There is a dispute in the present case as to whether the 
defendant is a corporation, but it is of no actual importance whether it be 
called by that name or not. It has all the characteristics of a corporation. 
For present purposes the most significant fact is that the Bank is described 
in its own charter as ‘‘a distinct legal person.”’ Since it is a person quite 
distinct from the Polish Government, the reasoning employed in the fore 
going authorities with respect to corporations applies with equal force to the 
defendant. This characteristic also distinguishes the present case from 
certain authorities cited by the defendant. Thus in Oliver American T. Co. 
v. Government of the U.S. of Mexico (5 F. [2d] 659), where the plaintiff sued 
on a contract made with the “‘ National Railways of Mexico” it appeared that 
there was no corporation or legal person existent under that name. ‘“Na- 
tional Railways of Mexico”’ was merely a name for a system of railroads 
directly owned and controlled by the Mexican Government. Accordingly 
it was held that the foreign government was entitled to prevail in its claim 
to sovereign immunity. The same feature was present in Dexter & Car- 
penter v. Kunglig Jarnvagsstyrelsen (43 F. [2d] 705), which involved the 
Swedish State Railways; ‘ and in Mason v. Intercolonial Railway (197 Mass. 
349), where the railroad was owned directly by the King of England. 

The defendant contends that the funds attached by the plaintiff are the 
property of Poland, and that the bonds represent a part of the public debt of 
Poland. If either proposition were true, the defendant would be immune 
from suit. (Lamont. Travelers Ins. Co., supra.) But this is merely saying 
in another way that the separate individuality of the defendant should be 
disregarded, and that the Bank and the Polish Government should be con- 
sidered as one. Because we may not so consider them, we must reject the 
conclusion suggested. The funds attached are not those of the Polish Gov- 
ernment, but of the defendant. The bonds are not those of the Polish Gov- 
ernment, for the defendant is the obligor. There could be no clearer illustra- 
tion of the separate identity of the Bank and the Government than the fact 
that the Government guaranteed the Bank’s obligations. 

Having concluded that the defendant is not immune from suit, we do not 
reach the question of whether immunity was or could be waived by the 
provisions of the trust agreements. 

The order, in so far as appealed from, should be reversed on the law, with 
ten dollars costs and disbursements, and the motion denied, with ten dollars 


‘For this case on appeal to the United States Supreme Court, see this Journat, Vol. 25 
(1931), p. 360. 
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costs, with leave to defendant to answer within twenty days from the entry 
of the order hereon. 


Lazansky, P. J., HAGARTY, CARSWELL and ADEL, JJ., concur. 


Order, in so far as appealed from, reversed on the law, with ten dollars 
costs and disbursements, and motion denied, with ten dollars costs, with 
leave to defendant to answer within twenty days from the entry of the order 
hereon. 


NEW YORK COURT OF APPEALS 


HaroLtp ANDERSON, Appellant, v. N. V. TRANSANDINE HANDELMAATS- 
cCHAPPIJ, et. al., Respondents (THe State or THE NETHERLANDS, 
Intervener-Respondent) ! 


Decided July 29, 1942 


Decree of the Royal Netherlands Government temporarily resident in London recognized 
by the United States as the Government of the Kingdom of The Netherlands, vesting in the 
State of The Netherlands title to property and funds outside of the realm in Europe belong- 
ing to persons domiciled in The Netherlands is part of the law of a friendly sovereign State. 
By the comity of nations, rights based upon the law of a foreign State to intangible property 
which has a situs in this State are recognized and enforced by the courts of this State, unless 
such enforcement would offend the public policy of this State. 

The decree here challenged does not violate the rule that confiscatory decrees of foreign 
countries offend the fundamental rule upon which our economic and social system rests, that 
no person may be deprived of his property without due process of law and upon payment of 
fair compensation. The decree is in part designed to prevent such property from falling 
into the hands of the foreign enemy who invaded The Netherlands. That enemy is now our 
enemy. A decree designed for such purposes and having such effect may hardly be said to 
offend a public policy of this State. The decree of the Government of The Netherlands is 
valid and bars a levy upon the property. 

The question whether the courts must give effect to the mere formulation of a public policy 
by the State Department in respect to the effect of a decree of a foreign State relating to 
preety within a State, regardless of whether such decree offends the public policy of the 

tate, might involve very serious consequences in other cases. It can have no consequence 
where, as here, the public policy so formulated accords with the public policy of the State. 
For that reason we do not now consider or decide the question. 


LeumMan, Ch. J. The plaintiff in its complaint alleges that he is the 
assignee of Martin Tietz; that on or about April 26, 1940, April 30, 1940, 
and May 9, 1940, the corporate defendant at the instigation and with the 
assistance of the individual defendants converted securities and moneys 
owned by Tietz and which Tietz had delivered to the corporate defendant. 
The complaint demands judgment for the sum of $48,394.38 as damages for 
the alleged conversion. 

The plaintiff is a resident of this State; the defendants are residents of 
Amsterdam, in The Netherlands, and subjects of the State of The Nether- 
lands. The cause of action arose outside of the State, and plaintiff’s assignor 
is a non-resident alien. On July 25, 1940, the plaintiff obtained a warrant 
of attachment against the property of the defendants. The sheriff served 


1 Law Report News, July 31, 1942, p. 3. 
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the warrant upon persons or corporations in this State holding, for safekeep- 
ing, corporate stocks and bonds, which it is claimed belong to the defendants 
or some of them. By such service the sheriff has attempted to levy upon 
such property and upon deposits of funds in ordinary banking, checking or 
brokerage accounts in the name or names of the defendants. Thereafter 
the plaintiff obtained an order directing service of the summons herein by 
publication pursuant to the provisions of Section 232 of the Civil Practice 
Act. 

The defendants named in the summons and complaint appeared specially, 
and upon an order to show cause moved to vacate and set aside the warrant 
of attachment and any levies made thereunder, and to vacate and set aside 
the attempted service upon the defendants by publication. In affidavits 
filed in support of their motion, the defendant challenged on several grounds 
the validity of the warrant of attachment. They also challenged the at- 
tempted levies under that warrant on the ground that by a decree of the law- 
ful government of the State of The Netherlands promulgated on May 24, 
1940, title to the property and funds which the sheriff has sought to attach is 
“‘vested in the State of The Netherlands as represented by the Royal Nether- 
lands Government temporarily resident in London.” 

While the motion to dismiss made by the defendants was pending, the 
court made an order permitting the State of The Netherlands ‘‘to appear 
specially by a motion to vacate the attachment heretofore issued herein and 
the levies under said attachment.’”’ The State of The Netherlands asserts 
that it holds title to the property of the defendants in this State. The decree 
promulgated on May 24, 1940, provides in Article I that: 


1) Title to claims against persons, partnerships, corporations, firms, 
institutions and public bodies which claims belong to natural or legal 
persons domiciled in the Kingdom of The Netherlands, . . . in so far 
as these claims are in any form whatsoever capable of being encum- 
bered, pledged, transferred or the like, outside of the Realm of Europe, 
is hereby vested in the State of The Netherlands, as represented by the 
Royal Netherlands Government, temporarily resident in London and 
exercising its functions there . . . 

3) The proprietary rights vested in the State of The Netherlands, 
by virtue of the provisions of the preceding paragraphs, shall only be 
exercised for the conservation of the rights of the former owners. 


The State Department certified that: 


The Government of the United States continues to recognize as the 
Government of the Kingdom of The Netherlands the Royal Nether- 
lands Government which is temporarily residing and exercising its func- 
tions in London. 


The question presented upon the motion of that Government to vacate the 
attempted levy upon property to which that Government claims title under 
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the decree which it has promulgated, concerns solely the construction and 
effect of the decree. 

At Special Term Mr. Justice Shientag, in a scholarly opinion, sustained 
the claim of the Royal Netherlands Government, and the Appellate Division 
has unanimously affirmed the order granting the motion to vacate. The 
Appellate Division granted leave to appeal, certifying the following question: 

Did the Netherlands Royal decree of May 24th operate to bar the 
levy of an attachment by the plaintiff subsequent to the enactment 
of said decree as property in this State belonging to the defendants when 


said decree was enacted and the title to which was declared by said 
decree to be thereby vested in the State of The Netherlands? 


The answer to that question is decisive of the validity of the levy upon 
the property to which the State of The Netherlands claims title; it is not 
entirely clear that the answer will determine whether the warrant of attach- 
ment is also invalid and should have been vacated. No such distinction 
was, however, urged by the plaintiff in the courts below, and it is not urged 
by the plaintiff upon this appeal. For that reason we could not consider any 
such question upon this appeal even if the scope of review of the order were 
not limited by the form of the certified question. If the order of the courts 
below is too broad, relief must be sought by a motion in the courts below to 
resettle it. 

The certification by the State Department that the Government of the 
United States has recognized the Roval Netherlands Government in England 
as the Government of the State of The Netherlands constitutes a determina- 
tion of political questions concerning the legitimacy of that government and 
its decrees. (Guaranty Trust Co. v. United States, 304 U. S. 126.)? The 
scope and the effect within this State of a decree promulgated by the recog- 
nized government are judicial questions, just as the scope and effect of the 
law of any long-established and recognized friendly foreign government, like 
England, would be judicial questions. The certification was not intended to 
withdraw from the court jurisdiction or right to determine those questions, as 
it would decide other judicial questions, without advice or suggestion from 
the political branch of the government. 

While the appeal from the order of the Appellate Division was pending 
in this court the Department of State sent to the court a letter stating: 

Since the entry of the United States into the present war and the sign- 
ing of the Declaration of the United Nations, the Department has 
undertaken to formulate the policy of the United States with reference 
to the effectiveness of the said decree of May 24, 1940. In view of the 
formulation of policy which has now been made, the Department of 
State intends to ask the Attorney General to make formal representation 
to your court, setting forth that policy. 


Accordingly, the United States Attorney for the Southern District of New 
? Printed in this JouRNAL, Vol. 32 (1938), p. 848. 
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York applied at the direction of the Attorney General of the United States 
to this court for leave to appear and file ‘‘a Suggestion of Interest of the 
United States in the Matter in Litigation,” bringing to the attention of the 
court the formulation by the State Department of its policy in respect to the 
effect to be given to the decree of the foreign State. Upon that application 
the United States Attorney stated that ‘‘in the interest of orderly procedure” 
the matter is being presented by motion for leave to file the suggestion, 
though he questioned whether leave of the court is necessary. Without con- 
sidering or deciding whether leave is necessary, the court granted leave. 
The suggestion filed by the United States Attorney states: 


I. The United States has an interest and concern in the subject mat- 
ter and outcome of this action in so far as there is involved the question 
of the effect on assets within the United States of the decree of May 24, 
1940, of the Royal Netherlands Government, purporting to affect title 
to certain assets of nationals of The Netherlands. That interest arises 
from certain policies of the Government of the United States in the 
conduct of its international relations, which policies have been deter- 
mined by the executive branch of the Government of the United States 
and should be given effect. 

II. The Attorney General of the United States has received from the 
Honorable Cordell Hull, Secretary of State of the United States, a com- 
munication dated February 10, 1942, a certified copy of which is hereto 
annexed, wherein the Secretary of State requests that there be brought 
to the attention of this court the position of the Department of State 
relating to the effect of the decree of May 24, 1940, of the Royal Nether- 
lands Government. The Attorney General has directed the under- 
signed to bring said communication to the attention of this court, as 
the Secretary of State has requested. 

III. As appears from said communication, at the time of the adoption 
of the decree of May 24, 1940, the Royal Netherlands Government was 
recognized by the Government of the United States, and the Govern- 
ment of the United States has consistently taken cognizance of that 
decree as an act of the Royal Netherlands Government; and an expres- 
sion of that cognizance was embodied in a letter to the Secretary of the 
Treasury under date of June 27, 1940, an authenticated copy of which 
is appended to the communication of the Secretary of State. However, 
as the Secretary points out, prior to the entry of the United States into 
the present war and to the signing of the Declaration of the United 
Nations, the Government of the United States did not adopt any policy 
with reference to the effect which should be given to that decree on 
assets within the United States; and pending the adoption of such a 
policy by the Government of the United States, the Department of 
State considered that the effect, if any, of that decree on assets within 
the United States was a matter to be determined by the courts of 
competent jurisdiction. 

IV. It appears from the opinion of the Supreme Court of the State 
of New York herein (28 N. Y. Supp. [2d] 547, at pp. 553, 558) that that 
court gave to the expression of cognizance of June 27, 1940, aconstruc- 
tion broader than was intended, apparently finding in it a determina- 
tion by the executive branch of the Government relative to public 
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policy (ibid., p. 553) and holding that the decree, ‘‘implemented by the 
recognition given to it by our national government, is self-executing”’ 
(ibid., p. 558). On the contrary, as set forth in the Secretary’s com- 
munication annexed hereto, the recognition was merely of the Royal 
Netherlands Government, and of the decree as an act of that Govern- 
ment without the adoption at that time of any policy with reference to 
the effect which should be given to that decree on assets within the 
United States, leaving that question, pending the adoption of such a 
policy, for judicial determination. 

V. The Secretary points out, however, that since the entry of the 
United States into the present war and the signing of the Declaration 
of the United Nations, the Government of the United States has 
adopted a policy with reference to the particular question presented by 
this case. That policy, as announced by the Secretary, is as follows: 

“It is the policy of the United States that effect shall be given within 
the territory of the United States to that decree in so far as it is intended 
to prevent any person from securing an interest in, or control over, 
assets of nationals of The Netherlands located in the United States on 
account of claims arising outside of the United States in territory now 
or at any time under the jurisdiction of The Netherlands Government, 
for the benefit of persons who are not at the time of their assertion 
citizens or residents of the United States.”’ 

VI. The foregoing statement of policy is made with express reserva- 
tion by the Secretary of State, as follows: 

“This statement reserves for further determinations of policy, in the 
light of further consideration and developments, all questions relating 
to the effectiveness of the decree as applied to other circumstances or 
persons and relating to the bearing of control which the Government 
of the United States may undertake through its executive and legisla- 
tive branches to exercise over any assets purported to be affected by the 
terms of that decree.”’ 

VII. The Secretary of State, as shown by said communication, finds 
that the result of the decision of the Supreme Court of the State of New 
York, as affirmed by the Appellate Division, is in harmony with and will 
promote the policy of the United States, but the Secretary expressly 
refrains from expressing any views as to the compatibility with that 
policy of all the reasons stated in the opinion of the Supreme Court 
of the State of New York. The Secretary points out that it would be 
highly desirable that this court, in deciding the present case, confine 
itself to giving effect to the announced policy of the United States 
stated in that communication without expressing any view with respect 
to the effectiveness of the decree as applied to persons and circumstances 
other than those referred to in the statement of policy set forth in that 
communication. 

VIII. It is submitted that the policy announced by the Department 
of State, if given effect, is dispositive of the controlling issues herein. 
As appears from the opinion of the Supreme Court of the State of New 
York (28 N. Y. Supp. [2d] 547, 550), the plaintiff, although a resident 
of the State of New York, is what is commonly known as an assignee 
for collection, the alleged assignment to him having been made solely 
for the purpose of making him, instead of his assignor, the plaintiff 
in the action, and that the plaintiff’s assignor is a non-resident alien, a 
citizen of a country in Europe said to be Liechtenstein, and is now 
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understood to be resident in Cuba. It further appears from said opin- 
ion that the plaintiff’s alleged cause of action arose outside of the United 
States in territory under the jurisdiction of The Netherlands Govern- 
ment. 

IX. The Secretary’s communication points out that while no view 
is expressed as to the compatibility with the policy of the United States 
of all the reasons stated in the opinion of the Supreme Court of the 
State of New York, should occasion arise wherein it is desirable to an- 
nounce a policy of the United States bearing on those reasons, the 
Department of State will be pleased to undertake such a statement, but 
that the present case presents no such occasion. Should, contrary to 
this submission, the court hold that the policy announced by the Secre- 
tary of State is not full enough to dispose of the controlling issue herein 
presented and that the questions reserved by the Secretary of State 
need be determined in order to dispose of this case, it is respectfully 
requested that an opportunity be afforded the Secretary of State to an- 
nounce the policy, if any, of the United States, bearing on those ques- 
tions, prior to the disposition of this cause. 


There can be no doubt that the decree of May 24, 1940, promulgated by 
the recognized government of the State of The Netherlands is part of the law 
of a friendly sovereign State of which the defendants are subjects and in which 
the defendants are domiciled, and that under such law title to the property 
described therein belonging to the nationals and residents of the State of The 
Netherlands (including the property upon which the sheriff has attempted 
to levy) vested in the State of The Netherlands. By comity of nations rights 
based upon the law of a foreign State to intangible property which has a situs 
in this State are recognized and enforced by the courts of this State, unless 
such enforcement would offend the public policy of this State. That rule is 
part of the law of this State, as it is, in general, the law of all countries which 
accept the reign of law. The question which the courts below were called 
upon to decide is whether the sequestration by the Government of the 
State of The Netherlands of property here belonging to its own nationals 
offends our public policy. 

Argument may be made that confiscatory decrees of foreign countries 
offend the fundamental rule upon which our economic and social system 
rests, that no person may be deprived of his property without due process of 
law and upon payment of fair compensation. Here the challenged decree 
does not in purpose or effect violate that rule. Under its terms, the State 
becomes in effect a trustee for its subjects of their property which might 
otherwise be without protection and perhaps subject to seizure by a ruthless 
enemy. By Article Y of the decree it is provided that: ‘‘Three months after 
the present emergency conditions shall in our judgment have ceased to exist, 
restitution shall be made of the claims mentioned in Article I to the former 
owners.” The ‘emergency conditions” were created by the invasion of The 
Netherlands by a foreign enemy of The Netherlands. The decree is in part 
designed to prevent such property from falling into the hands of the enemy 
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for use in prosecuting the war. That enemy is now our enemy. A decree 
designed for such purposes and having such effect may hardly be said to 
offend a public policy of this State. 

The plaintiff does not, indeed, claim seriously that it offends the public 
policy of the State, except to the extent that it excludes a resident creditor 
of a foreign debtor from resort to property of the creditor within the State for 
satisfaction of the debt. He seeks support for his contention in the decision 
of this case in Barth v. Backus (140 N. Y. 230). The limits of the applica- 
tion of the rules and principles there stated have been defined in Martyne v. 
American Fire Ins. Co. (210 N. Y. 183). The situation here presented does 
not fall within those limits. We agree with the courts below in their determi- 
nation of the judicial question that the decree of the Government of The 
Netherlands is valid and bars a levy upon the property. The effect of that 
decree is not merely to “‘freeze”’ the property of the debtor. It divests the 
creditor of all title to the property. 

We need not consider now whether the Department of State by ‘‘formula- 
tion’’ of its public policy as to the effect of the decree could change the judi- 
cial question determined by the court below into a “political question” 
which the courts are not empowered to decide or whether the Department of 
State can in that manner create a public policy of the United States which 
supersedes and renders immaterial any public policy of a State. Certainly 
the political departments of the United States Government may do so where 
enforcement of the public policy of a State might render ineffective a transfer 
of property within the State to the United States made in accordance with an 
agreement entered into by the United States, in the exercise of powers 
conferred by the Constitution of the United States with a recognized foreign 
government vested with title to the property by its own decree. (United 
States v. Pink, decided February 2, 1942, 86 Law Ed. 459.)* The question 
whether the courts must give effect to the mere formulation of a public policy 
by the State Department in respect to the effect of a decree of a foreign State 
relating to property within a State, regardless of whether such decree offends 
the public policy of the State, might involve very serious consequences in 
other cases. It can have no consequence where, as here, the public policy so 
formulated accords with the public policy of the State. For that reason we 
do not now consider or decide the question. 

The order should be affirmed, with costs and the question certified an- 
swered in the affirmative. 

Loueuran, Fincu, Rippry, Lewis, Conway and Dresmonp, JJ. concur. 

Order affirmed. 


3 Printed in this JouRNAL, Vol. 36 (1942), p. 309. 
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GREAT BRITAIN—-PANAMA 


HIS MAJESTY’S GOVERNMENT IN THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN 
IRELAND IN THE NAME OF AND REPRESENTING HIS MAJESTY’S GOVERNMENT IN THE 
IRISH FREE STATE v. THE GOVERNMENT OF THE REPUBLIC OF PANAMA 


In the Matter of the Death of James Pugh 


BEFORE JAMES J. LENIHAN, Arbiter 


July 6, 1933 


State responsibility for use of weapons by policemen. 

The primary use of a policeman’s club is to compel submission to lawful authority when 
physical effort is insufficient for such compulsion. _It is at once a dangerous and a necessary 
instrument in his hands. A citizen who would violate the law and then add to it further 
violation by physically attacking the policeman who is lawfully and under his sworn obliga- 
tion attempting to arrest him, has no complaint if he suffers physical violence by the hands 
of the police or by his club should the policeman’s hands prove ineffective. 

The policeman’s responsibility is great and his position is delicate because he must not use 
his club when unnecessary and he must use it when necessary, Should he be remiss in either 
situation he is and should be culpable. It is impossible to set forth the situations which de- 
mand and justify the use of a club by a policeman, or to determine how he should use it. 
Conclusions can be arrived at only by a study of particular cases. 

The record discloses in this case that the unfortunate and accidental death of Pugh was 
brought on by himself by reason of his resistance to arrest and the consequent lawful use of 
the policemen’s clubs on him without any intent, actual or constructive, of killing him, but 
for the sole purpose of lawfully compelling his submission and of defending themselves. The 
policemen did not exceed the powers reasonably vested in them, and accordingly their actions 
were not malicious, voluntary and consequently culpable. 

Claim dismissed. 


A convention having been made and entered into, on October 15, 1932, 
between His Majesty’s Government in the United Kingdom of Great Britain 
and Northern Ireland in the name of and representing His Majesty’s Govern- 
ment in the Irish Free State, by His Majesty’s Envoy Extraordinary and 
Minister Plenipotentiary to Panama, Sir Josiah Crosby, and The Govern- 
ment of The Republic of Panama, by the Secretary of Foreign Affairs of said 
Government, the Honorable J. Demostenes Arosemena, wherein and whereby 
it was agreed to submit to the decision of the undersigned, as Arbiter, the 
following questions, to wit: 


(a) Did the Panamanian police agents Manuel de J. Tunon and Jose 
Cardoze exceed the powers reasonably vested in an agent of the public 
order in the exercise of his functions when, on Sunday, 30 June, 1929, 
they endeavored to take to the police station in the City of Colon the 
Irishman James Pugh who, it is affirmed, was in a state of intoxication, 
and as a result of such excess did the death of the said James Pugh occur? 

(b) In the event that such excess did exist, and that by reason thereof 
the death of James Pugh occurred, is there certainty that the acts of the 
agents Manuel de J. Tunon and Jose Cardoze were malicious, volun- 
tary, and consequently, culpable, and should the Panamanian Govern- 
ment, therefore, be considered obliged to pay to the British Government 
an indemnity for such death? 
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(c) If the Panamanian Government ought to pay to the British Gov- 
ernment an indemnity, what should the indemnity amount to? 

and 

It being agreed, in Article 2 of said convention, that the submission of 
these questions to this arbitration ‘‘does not imply in any way whatsoever 
that the authority of the Panamanian courts, and, consequently, that of the 
tribunal of jurors which, on 25 October, 1929, in the Superior Court of the 
City of Panama, found the two police agents Manuel de J. Tunon and Jose 
Cardoze not guilty, is not recognized,” and it being further agreed, in Article 
3 of said convention, that the Arbiter should not, therefore, ‘‘enter upon 
appreciations of the verdict rendered by the tribunal of jurors, but shall in 
view of the events which took place in the City of Colon on Sunday the 30th 
of June, 1929, between the police agents Tunon and Cardoze and the Irish- 
man James Pugh, and taking into consideration solely for the finding of the 
facts the proofs which with regard thereto are to be found in the record, 
decide ex aequo et bono on the questions” above set forth; and 

Cyril Marriott, Esq. having been duly designated as special representative 
of His Majesty’s Government in this arbitration and Dr. Gregorio Miro 
having been duly designated as such special representative of the Govern- 
ment of The Republic of Panama; both such designations and appoint- 
ments being under authority of and in conformity with the provisions of 
Article 7 of said convention; and 

It being agreed, in Article 9 of said convention, that the expenses of this 
arbitration should be taxed in our judgment and paid in equal parts by the 
respective Governments; and 

It being further agreed, in Article 10 of said convention, that the parties 
will accept as final our decision within the terms of the convention without 
right to move for reconsideration or to appeal of any kind; and 

The Government of the Republic of Panama having filed with us the 
“record’”’ referred to in Article 3 of said convention, said record being that of 
the investigation, including the written testimony of witnesses, into the death 
of James Pugh and of the indictment and prosecution of the policemen 
Tunon and Cardoze in the courts of the Republic of Panama for the crime 
of homicide allegedly growing out of Pugh’s death at their hands; and 

The parties having filed with us their respective briefs within the times and 
provisions of Article 5 of said convention, the final brief having been filed 
on April 11, 1933; and 

The case being now fully submitted and we having examined the record 
and briefs and being fully advised in the premises. 

We now find the facts, set forth our conclusions and render our opinion as 
follows: 

FINDINGS OF Fact 


I. James Pugh of the Irish Free State was, on June 30, 1929, a seaman em- 
ployed on the S. S. Parismina. On that date he was about 45 years of age, 
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about five feet eleven inches in height, and weighed about 190 pounds. He 
was apparently a man of strong build and in good physical condition. His 
skin was white, thick, and tough. 

II. His ship was apparently in port at Cristobal, Canal Zone. Pugh went 
ashore and proceeded to Colon, Republic of Panama. Just when he came 
ashore, the record does not disclose, but, in any event he was in “‘ Harry’s 
Bar” in Colon at 7 a.m. on June 30, 1929. At that time he had been drinking 
and appeared to be slightly under the influence of liquor. 

III. When one Luis Hernandez, an Indian of the San Blas country, and 
barkeeper at “‘Harry’s Bar”’ began his work at 7 a.m., Pugh ordered a drink 
and had some more thereafter, for which drinks he paid. Afterwards he 
gambled with Hernandez for more drinks and won. He had been drinking 
regularly in ‘‘Harry’s Bar” from 7 a.m. until about 10 a.m. 

IV. At about 10 a.m. he seated himself at a table with a woman who had 
come into the place. He then ordered more drinks for himself and the wom- 
an. When he had had drinks served to the value of one dollar and twenty- 
five cents ($1.25) he ordered more but Hernandez demanded payment of the 
one dollar and twenty-five cents ($1.25) and refused to serve more drinks 
unless payment was made. Pugh became surly, refused to pay, and ordered 
Hernandez to serve more, stating that if Hernandez did not continue to serve, 
he, Pugh, would not pay what he already owed. Thereupon, Hernandez 
sent a fellow-countryman of his, who was in the place, for a policeman. 

V. The countryman found Manuel de J. Tunon, Policeman No. 659 of the 
Panama National Police Force, on Avenida Herrera, Colon, and told the 
policeman of the trouble in “‘Harry’s Bar.”’ Tunon could not speak English, 
and, therefore, went in search of a comrade, who could. He found Jose 
Cardoze, Policeman No. 242 of the Panama National Police Force in front of 
No. 71 Eleventh Street, Colon. Cardoze could speak English. Tunon told 
Cardoze of the reported trouble in ‘“‘Harry’s Bar.” 

VI. Policemen of the National Police Force of Panama are uniformed and 
equipped with fire-arms and police clubs, as are the policemen of many of the 
nations of the world. 

When inducted into the police force, they are required to take an oath of 
office, which, among other things, provides: 

that in no case shall I make use of the arms which the Government 
placed in my hands, except to defend the law, the fatherland and justice; 
that I shall not employ them against individuals, except when, having 
exhausted all means of persuasion I have no other recourse than the 
means of force to defend my person, in case of attack, or the authority 
of the laws, or the execution of the orders given to me, or the prosecu- 
tion of criminals and their submission to authority. 
Both Tunon and Cardoze took and subscribed to such oaths. 

VII. Both Tunon and Cardoze were smaller men than Pugh; neither was 
as strong as he; and neither was physically able to cope with him in physical 
combat. 
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VIII. Tunon and Cardoze proceeded to “‘Harry’s Bar.’?’ When they ar- 
rived, they asked as to the trouble. When Hernandez stated that he had 
not paid the one dollar and twenty-five cents ($1.25), Pugh protested that 
he had paid and attempted to strike Hernandez, whereupon Hernandez 
sought refuge behind the bar. Pugh then turned on the policemen and called 
them a vile name, telling them that he would not pay and telling them also 
to get out of the place. Cardoze then told Tunon to place Pugh under arrest 
and Cardoze then stepped out of the place. 

IX. As above stated, Pugh had been drinking heavily for some hours and 
had reached an ugly and pugnacious mood. He was apparently determined 
not to submit willingly to arrest and was also apparently of the view that the 
police should not and could not arrest him. 

X. Somehow Tunon succeeded in getting Pugh out of the bar without seri- 
ous mishap to himself and he proceeded to take Pugh to the police station on 
foot. ‘They proceeded along Bolivar Avenue and when they reached a point 
near the International Cabaret, Pugh physically resisted arrest and struck 
the policeman, knocking him down. Seeing this, Cardoze came to Tunon’s 
aid and struck him with his club. Pugh continued to strike them and at 
them with his fists and the officers struck Pugh with their clubs on the arms, 
side, and head. Pugh’s strength, condition and physical prowess were such 
that neither nor both of the policemen could subdue him nor protect them- 
selves from his attacks by physical force alone and they were compelled to use 
their clubs upon him in order to subdue him and to defend themselves. 

XI. As they passed the International Cabaret, Pugh was resisting arrest 
and striking and attempting to strike the policemen and at the same time 
attempting to ward off the blows of their clubs. At a point just past the 
alley which runs between the International Cabaret and the cantina of You 
Hing, Pugh fell backward from the sidewalk striking the fenders of an auto- 
mobile and from there to the paved street. He struck the street full length 
on his back. From this position he did not rise but lay there unconscious, a 
condition from which he never rallied. 

XII. Pugh was taken to the Charity Hospital in Colon where he died a 
short time after his arrival. 

XIII. No blood was drawn on Pugh. He was examined by Dr. Rodolfe 
Peralta Ortega, Director of the Charity Hospital, who found no exterior 
marks of violence and who determined that death was due to cerebral hemor- 
rhage. He was also examined slightly by Dr. Carlos Biebarach, Official 
Physician of the Police, who observed livid body marks in the right back 
and back region. He was also examined, through curiosity only, by Dr. 
EK. W. Billick, physician and surgeon of Colon Hospital, who did not see 
external marks or blows on Pugh’s head. 

XIV. Generally when a blow is received with a bruising arm such as a 
policeman’s club there is produced a blood tumor; other times it breaks the 
hairy skin. 
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XV. After Pugh’s death, his body was taken from Charity Hospital to 
Colon Hospital. That afternoon, the body was delivered to Mr. C. H, 
Hewett of the United Fruit Company at Cristobal who, on the same day, 
shipped the body from Colon to the Board of Health Laboratory, Gorgas 
Hospital, Ancon, Canal Zone, where it arrived in the evening of the same day. 
Mr. Hewett requested that the body be embalmed and autopsied. 

XVI. The body was embalmed on the morning of July 1st and was autop- 
sied on the afternoon of the same day. The autopsy was performed by 
Dr. Raymond O. Dart, pathologist of Gorgas Hospital. 

XVII. The autopsy showed, that prior to the time of the injuries sustained 
by him on June 30th, Pugh was evidently in excellent physical condition. 
Under the heading ‘‘ External Examination” it is stated that ‘‘the dorsal 
surfaces of both shoulders, arms and hands are thickly sprinkled with large 
brown freckles. The skin elsewhere is white, but thick and tough” and that 
“this examination gave no indication of the severe contusions in the sub- 
cutaneous tissues.” 

Under the heading ‘“‘Skull,” it is stated that ‘‘the vault and the base of 
the skull show no evidence of fracture or traumatic injury. All bony cavi- 
ties are clear.” 

Under the heading ‘‘ Throat and Neck,’’ it is stated that ‘‘the condition of 
the subcutaneous tissues found in this region are described elsewhere”’ and 
we find such description under the heading ‘‘Muscles and Subcutaneous 
Tissues”’ wherein it is stated that 


wide flaps were dissected on the back from head to the sacral region. 
These revealed extensive contusions of the subcutaneous tissues. The 
largest of these is spread over an area on the right side of the back from the 
upper border of the shoulder to below the angle of the scapula and from 
the midline to the junction of the lateral and posterior surfaces of the 
chest wall. The subcutaneous tissues and the muscles in this region are 
dark red in color, hemorrhagic, and pulpified in the center. A similar 
large area of contused subcutaneous tissues and muscles occurs on the 
left posterior surface of the neck from the base of the skull to the upper 
surface of the left shoulder and from the middle of the lateral surface of 
the neck nearly to the spine. The tissues are similar in appearance to 
those of the back. 


XVIII. The ‘Anatomical Diagnoses’’ are as follows: 


Dislocation, slight, 5th cervical vertebra. 

Rupture, complete, 5th intervertebral fibro-elastic cartilage. 

Rupture, partial, transverse, anterior longitudinal ligament, cervical 
region. 

Rupture, multiple, partial, ligamenta flava, cervical region. 

Hemorrhage, severe, subdural, spinal cord and base of brain. 

Hemorrhage, petechial, traumatic, spinal cord. 

Contusions, severe, hemorrhagic, multiple, scalp, neck and back. 

Contusions, scalp, right frontal region. 

Persistent thymus. 
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The ‘‘Cause of Death”’ is given as ‘‘Homicide by clubbing”’ and the ‘‘Con- 
tributory”’ element is stated to be ‘‘ Dislocation of 5th cervical vertebra; 
severe subdural hemorrhage.”’ 

XIX. The ‘‘anatomical diagnoses’? made by the pathologist, Dr. Dart, 
were the result solely of his autopsy of the body and his conclusions as to the 
cause of death and the contributory cause were based upon his diagnoses. 
He had no information as to the details of the altercation between Pugh and 
the police and states that Dr. Billick of the Colon Hospital had stated to him 
over the telephone that he, Dr. Billick, had ‘‘heard that the deceased had 
been involved in an altercation” with the police ‘‘in Colon about eleven in 
the morning”’ and that ‘“‘no papers accompanied the body.” 

XX. James Pugh died from injuries to his back and neck and from a 
severe subdural hemorrhage, which injuries and hemorrhage were due to a 
clubbing received by him at the hands of policemen Tunon and Cardoze in 
Colon sometime between 10 and 11 a.m. on June 30, 1929. 

XXI. Such injuries as James Pugh received from the clubbing by the 
police were so received by him while resisting lawful arrest and while he was 
engaged in administering physical punishment to the arresting officers. 

vames Pugh was so acting at the time as to compel the use of their clubs 
upon him by the police in order to subdue him, to protect themselves, to 
defend the authority of the laws of Panama, and to compel his submission to 
the lawful authority of the police power of Panama. 

The police agents, Manuel de J. Tunon and Jose Cardoze did not exceed 
the powers reasonably vested in them, as such agents, in using their clubs on 
Pugh as hereinabove set forth. Their actions in so using their clubs were 
not malicious, but such actions were compelled by James Pugh himself. 
Their actions in so using their clubs were not voluntary, but were involun- 
tary on their part; being caused by the actions of James Pugh himself. 

XXII. Upon assuming his duties, the Arbiter directed that the briefs of 
the parties to be filed with him, under the provisions of Article 5 of the con- 
vention, should be so filed in both the English and Spanish languages and 
such briefs were so filed by the parties. 

XXIII. Due to this direction of the Arbiter, His Majesty’s Government 
has incurred expenses in the sum of forty-three dollars and seventy-five 
cents ($43.75) as the cost of translating the original brief from the English 
into the Spanish languages and in the further sum of thirty-one dollars and 
fifty cents ($31.50) as the cost of a similar translation of the reply brief. 
Claims for these sums have been filed with us. 

It does not appear what, if any, expenses have been incurred by the Gov- 
ernment of the Republic of Panama for translations from the Spanish into 
the English languages of the answering and counter-reply briefs filed with us 
by that Government and no claims have been filed with us for any such 
translations. 

XXIV. Under Article 3 of the convention, it was agreed that the Arbiter 
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should take ‘‘into consideration solely for the finding of the facts the proofs 

vhich with regard thereto are to be found in the record.’’ The “original 
ecord”’ is that of the investigation had by the Panamanian authorities into 
the death of Pugh and of the indictment and prosecution of policemen Tunon 
and Cardoze in the Panamanian courts for such death. This record is in 
Spanish. 

Not being sufficiently familiar with the Spanish language to warrant our 
study of such record in that language, we found it necessary to have it, as well 
as the convention which was also in Spanish, translated into the English 
language. The greatest expense incurred by us was as to such translations. 

The total expenses, including the cost of translations, stenographic costs, 
etc., is the sum of one hundred forty-five dollars and twenty cents ($145.20). 

JAMES J. LENIHAN 
Arbiter 


CONCLUSIONS 


On the foregoing Findings of Facts, the Arbiter concludes: 

1. That the Panamanian police agents Manuel de J. Tunon and Jose 
Cardoze did not exceed the powers reasonably vested in agents of the public 
order when they endeavored to take James Pugh to the police station in 
Colon, Republic of Panama, on June 30, 1929. 

2. That the death of James Pugh did not occur as the result of any excess 
by police agents Manuel de J. Tunon and Jose Cardoze of powers reasonably 


vested in them as agents of the public order. 

3. That the clubbing administered to Pugh by said police agents was so 
administered in defense of themselves and while compelling his submission 
to the lawful authority of the laws of Panama. 

4. That the actions of said police agents in the use of their clubs on the 
person of Pugh were not malicious nor voluntary and were not, therefore, 
culpable. 

5. That James Pugh came to his death, through his own fault, while at- 
tempting to resist lawful arrest and while engaged in unlawfully attacking 
police officers of Panama in the lawful discharge of their duties. 

6. That this claim of His Majesty’s Government against the Government 
of the Republic of Panama should be denied and dismissed. 

7. That the claims of His Majesty’s Government in the amounts of forty- 
three dollars and seventy-five cents ($43.75) and thirty-one dollars and fifty 
cents ($31.50) respectively should be denied and dismissed. 

8. That the expenses of this arbitration in the total sum of one hundred 
forty-five dollars and twenty cents ($145.20) as fixed by the Arbiter should, 
as agreed in Article 9 of the convention, be paid in equal parts by both 
Governments. 

JamMEs J. LENIHAN 
Arbiter 
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OPINION 


1. That James Pugh came to his death as a result of clubbing by the 
police, there can be no question. The record abundantly supports the 
conclusion. The doctors who concluded that death was due to cerebral 
hemorrhage and who, because the body showed no exterior marks of club- 
bing, inferentially, at least, determined that the hemorrhage might have 
been the result of physical defects, reached their conclusion as a result of a 
superficial examination. But the pathologist, Dr. Dart, reached his con- 
clusion, that death was due to clubbing, after an autopsy of the body. He, 
too, found no marks on the body which might reasonably evidence a severe 
clubbing but Pugh was apparently a powerful man and the pathologist found 
that his skin was thick and tough. It was in the subcutaneous tissue that 
Dr. Dart found the real pathological evidence of the clubbing and what he 
found, as set forth in Findings XVII and XVIII, amply sustains his con- 
clusion of death by clubbing. The fall into the street, whether a direct fall 
from the sidewalk without an intervening obstacle or one from the sidewalk 
onto the fender of an automobile and thence into the street, was but an 
incident. 

2. The real problem here is to determine whether the clubbing was justifi- 
able or was unlawful. Panamanian police, like the police of practically all 
nations, are equipped with weapons, including clubs. No one can or does 
contend that a policeman’s club is an ornament only to be lightly twirled in 
his hand as he proceeds upon his tour of duty. It has such use, to be sure, 
and to the great majority of potential lawbreakers, such use has a deterring 
effect. But the primary duty of a policeman is to preserve law and order 
and the primary use of the club, with which he is equipped, is to compel 
submission to lawful authority when physical effort is insufficient for such 
compulsion. 

The policeman’s club is at once a dangerous and a necessary instrument in 
his hands—dangerous to him and to the recalcitrant. We say it is danger- 
ous to the recalcitrant, because he must submit to lawful arrest and if he 
would, under such circumstances, match his superior physical powers with 
those of the policeman in order to resist arrest, he must suffer the conse- 
quences; and a real consequence is the possible and lawful use of the club 
upon him. And the citizen who would violate the law and then add to it a 
further violation by physically attacking the policeman, who is lawfully and 
under his sworn obligation attempting to arrest him, has no complaint if he 
suffers physical violence by the hands of the police or by his club should the 
policeman’s hands prove ineffective. The right of the individual must ever 
be maintained, but the right of society is superior. A fundamental right of 
society is the right to law and order and the further right to compel obedience 
thereto by the individual. A first line of defense of law and order is the line 
of police. Obedience to law is not a matter of individual choice but is a 
matter of compulsion. Such being the necessary situation in organized 
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society, the obedience must be compelled by the use of force when that be- 
comes necessary. Nor may submission to law be measured by the physical 
powers of the individual. If he is physically able to resist and is succeeding 
in resisting the policeman who is attempting to compel his submission, then 
the policeman can and must compel his submission by the use of the club 
which society has furnished the policeman for that very purpose. These, of 
course, are self-evident propositions but, too frequently we think, are they 
overlooked by the few who somehow feel that because a policeman’s duties 
at times require the use of physical force, he must always and at all times and 
under all circumstances be physically able to physically defend himself and 
to compel submission by the use of his physical powers alone. Such people, 
of course, are completely oblivious to the fact that a policeman’s weapons 
are not ornaments and have very definite uses in proper situations. 

On the other hand, we have said that the club is dangerous to the police- 
man. It is and should be dangerous to him when he uses it unlawfully. 
His unlawful use of it should and does subject him to criminal prosecution 
and civil liability and it goes without saying that it should subject him to 
dismissal from his position. His responsibility is great and his position is 
delicate because he must not use his club when unnecessary and he must use 
it when necessary. Should he be remiss in either situation, he is and should 
be culpable. It is impossible to set forth the situations which demand and 
justify his use of his club, but what a policeman needs is judgment because 
if he has good judgment, he himself will generally recognize the propriety of 
its use when the occasion arises. And if he lacks judgment he has no place 
on the force because he then is a menace to, instead of a guardian of, society. 
A little authority is a dangerous thing and when the exercise of that au- 
thority is fortified with weapons the danger is enhanced. Add to that the 
fact that a policeman in exercising his authority is, of necessity, frequently 
drawn into brawls, fights and melees and we have a picture which should 
cause us to pause when selections are made. We give it as our view that the 
seriousness of a policeman’s duties are too frequently overlooked when they 
are appointed. True it is that the great majority of them are excellent men, 
of sound judgment, and unspoiled by their authority. But there is a mi- 
nority, whose authority goes to their heads, who seem to feel that it is their 
business to be uncivil, whose actions and manner invite the anger and re- 
sentment of citizens, who have a habit of seeking trouble, who have not the 
slightest idea of the real situations which would justify the use of their 
weapons and who, therefore, use them recklessly and unlawfully. As we 
said before, such men are in the minority but the fact remains that they, like 
the majority, are armed and one or a few of them can do untold damage to a 
community and too frequently cause unjustifiable and unnecessary injuries 
and even death to individuals. 

3. We reiterate that it is impossible to set forth the situations which de- 
mand and justify the use of a club by a policeman. Rather can we arrive at 


JUDICIAL DECISIONS 717 


a conclusion by a study of a particular case. And so, in this case, we might 
first set forth some situations wherein the use of the club would be unjustified 
and where, as a consequence, the police would be culpable. 

Pugh was drunk, but that fact would not justify clubbing him. He called 
the officers vile names; again the use of the club would be wrong. Suppose 
when the policeman laid hold of him, he held back, but did not strike or 
attempt to strike the policeman; still the club should not be used. Suppose 
he struck at the policeman and missed and the policeman was well able to 
handle him physically; there would be little excuse for clubbing him. Sup- 
pose he struck the policeman and the policeman necessarily struck him once 
with his club and subdued him; the policeman would be culpable were he to 
continue clubbing him. Suppose it was necessary to club him several times 
and that Pugh then fell down and was obviously subdued; further clubbing 
by the policeman would be unjustified. 

But, as has been seen, we have not found such situations in this case. 

4. Difficult as is the determination of the situations in which a policeman 
may and must use his club, it is much more difficult to determine as to how 
he should use it. 

Naturally, much depends upon the circumstances of a particular case. 
So far as we know, no case of a policeman’s culpability in the use of his club 
has turned upon the degree of force he used in a single blow. Indeed, it 
would seem that since the club is used in the heat and turmoil of a melee or 
fight, it would be quite impossible to attempt to measure the blow. The 
purpose of the blow is not to kill, but merely to stun or weaken. And yet a 
light blow upon one man might cause his death whereas a heavy blow on 
another might not even stun him. Again, one blow might be sufficient in one 
situation and several blows might be necessary in another. So, too, a blow 
aimed at a non-vital spot might land on a vital spot. In fine, there does not 
seem to be any possibility of precisely controlling the blows, once they be- 
come necessary. And so again the individual who invites the use of a 
policeman’s club is in the unenviable and precarious position of taking his 
chances upon the results thereof. Of course, a large powerful policeman has 
no real cause to use his club at all upon a weak prisoner and were he to do so 
with all his force, the force of the blow might be a material circumstance in 
the determination of his culpability. But, as we view this case, such con- 
siderations do not enter into our conclusions. 

5. This case offers no exception to general experience in the matter of con- 
flict of testimony. Some of the witnesses state that the police maltreated 
Pugh; that they belabored him with their clubs without any reason therefor; 
that Pugh did not attack the police, but that they attacked him; that Pugh 
was submitting to and not resisting arrest. On the other hand, other wit- 
nesses state that Pugh was beating the police with his fists; that the police 
struck him with their clubs to defend themselves from his blows; that Pugh 
was not submitting to arrest but was violently resisting arrest. 
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Naturally all of these witnesses testified as to what they saw on the street. 
None of them knew what had happened at ‘‘Harry’s Bar.’’ We should 
say that when a policeman is seen belaboring an unarmed person with his 
club, the first impression is that he is maltreating such person. And we 
should say further that such impression would prevail even though the 
prisoner were resisting arrest because, after all, the natural sympathy of the 
onlooker is with the unarmed person and his natural criticism is of the armed 
person for the reason that there is a real abhorrence of the use of a club or a 
weapon upon an individual who is using his fists only. 

Like all cases, however, we must view them according to law and our con- 
clusion must be based upon all the material facts and not upon part of them. 
And so in this case material links in the chain are to be found in “‘ Harry’s 
Bar,’’ and when considered in relation to the melee on the street, the conclu- 
sion is, we think, inescapable that James Pugh came to his death through 
his own fault and not through any excess of the powers reasonably vested in 
Manuel de J. Tunon and Jose Cardoze as police agents of the Republic of 
Panama. 

6. James Pugh was a strong man, engaged in work which required and 
contributed to his strength. Prior to 7 a.m. on June 30, 1929, he had been 
drinking and from that hour to after 10 a.m. he was drinking steadily in 
“Harry’s Bar.’’ When the police arrived, he was drunk. His drinking did 
not affect his equilibrium or physical powers but apparently did befuddle his 
mental processes. 

We doubt not that he was, when not in his cups, a peaceable man and we 
visualize him as a good-hearted Irishman. On the other hand, we doubt 
not that he knew his physical strength and was not averse to using it in de- 
fense of himself and his real or imaginary rights. 

But, as the events here show, liquor evidently made him ugly and pug- 
nacious when he believed he was being crossed and then his strength readily 
asserted itself. 

When he had contracted a bill of one dollar and twenty-five cents ($1.25) 
and then ordered more drinks for himself and companion, the bar-tender 
demanded payment before serving more. Pugh immediately assumed a 
surly attitude and threatened to pay nothing unless more drinks were served. 
Obviously, the bar-tender was well within his rights in demanding payment 
and in refusing to serve more. Obviously, too, Pugh was well without his 
rights in refusing to pay. In view of Pugh’s surly and pugnacious attitude, 
it was but natural that the bar-tender should send for the police. 

After the arrival of the two policemen, and upon the bar-tender telling 
them of Pugh’s refusal to pay, Pugh, seemingly oblivious to the policemen 
or their authority, attempted to strike the bar-tender compelling him to seek 
security behind the bar. Did Pugh show any evidence of submitting to the 
authority of the police? Hedid not. On the contrary, he gave them every 
indication of utter contempt for them and their authority. He called them 
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a vile name and then peremptorily ordered them to get out of the place. 
Surely, his attitude was surly and pugnacious. 

But it is to be noted that even after this display of contempt and pugnacity 
and after his calling them the vilest name that a man may be called, the police 
did not lose their tempers. They did not start in to belabor him with their 
clubs. What happened is that one of the police, Cardoze, left the place and 
left to his comrade, Tunon, the duty of taking Pugh to the station; should 
that be necessary. 

So far as this record shows, policeman Tunon was not having great diffi- 
culty in taking Pugh to the station on foot until they reached a point near the 
International Cabaret. There is no evidence that Pugh struck the police- 
man or that the policeman struck Pugh prior to their arrival near the cabaret. 
But when they reached that point, Pugh struck the policeman and knocked 
him down. That Pugh was the aggressor, we have no doubt. The actions 
of the police in ‘‘ Harry’s Bar”’ do not fit in with a conclusion that one of them 
struck Pugh first. On the other hand Pugh’s condition, his ugly mood and 
pugnacity displayed in the bar and his utter contempt for the two officers 
and their authority, all support the witnesses who testified that he struck 
Tunon and knocked him down. 

It is clear that Pugh was then determined not to submit to arrest and it is 
clear that he proposed to use his physical strength to defeat arrest. He 
knocked Tunon down and Tunon was no physical match for him. It is also 
clear to us that Pugh did not stand idly by after knocking Tunon down. 
Apparently, about this time Cardoze came to the aid of hiscomrade. It was 
already demonstrated that Tunon was no physical match for Pugh and it was 
reasonable for Cardoze to believe that he was not physically able to subdue 
him. In such situation, it was in the natural sequence of things that Cardoze 
should use his club. 

Since Pugh had attacked Tunon and knocked him down and since Cardoze 
was no more physically able to cope with him than was Tunon, and in view 
of Pugh’s attitude, it is unreasonable to conclude that Pugh spent the min- 
utes between the knocking down of Tunon in front of the cabaret and his 
fall at the alley alongside the cabaret, in merely warding off the blows of the 
police clubs. Rather do we conclude that after he was first struck with a 
club, he spent the intervening minutes in striking or attempting to strike the 
police and in warding off their blows. In fine, there was a general fight or 
melee between the police and Pugh and, as in all such fights or melees, both 
offensive and defensive tactics were indulged in by all the parties thereto. 

Pugh came to his death as the result of clubbing but he received the clubbing 
while resisting the police and while striking them. In the circumstances, 
we find no evidence of a deliberate killing of him by the police; nor do we 
find any evidence of the police so using their clubs as to charge them as for a 
killing. To put it another way, there is no more evidence of a use of the clubs 
to kill Pugh than there is of a use of Pugh’s fists to kill the police. What the 
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record discloses to us is the unfortunate and accidental death of Pugh brought 
on by himself by reason of his resistance to arrest, his striking the police and 
the consequent lawful use of their clubs on him without any intent, actual 
or constructive, of killing him but for the sole purpose of lawfully compelling 
his submission and of defending themselves. 

7. Having decided that Tunon and Cardoze did not exceed the powers 
reasonably vested in them as police agents of the Republic, it necessarily 
follows that their actions were not malicious, voluntary and consequently 
culpable. 

It, therefore, becomes unnecessary for us to decide whether the Panama- 
nian Government should ‘‘be considered obliged to pay to the British Gov- 
ernment an indemnity for such death” had we decided that the policemen 
did exceed their powers and that their acts were ‘“‘ malicious, voluntary, and 
consequently, culpable.”’ 

8. It will be noted that we have confined ourselves to the facts with rela- 
tion to Pugh’s death. All other alleged matters, such as the prosecution of 
the policemen in the Panamanian courts, etc., could only be material, if 
material at all within the purview of this arbitration, in the event we had 
found that the policemen did exceed their powers and that their acts were 
malicious, voluntary, and consequently culpable. 

9. The representative of His Majesty’s Government has filed with us, 
apparently to be taxed as costs and expenses under the terms of the conven- 
tion, two bills for expenses incurred in having his briefs, filed with us, trans- 
lated from the English into the Spanish language; the bills being for the sums 
of forty-three dollars and seventy-five cents ($43.75) and thirty-one dollars 
and fifty cents ($31.50) respectively. 

The Arbiter is not sufficiently familiar with the Spanish language to at- 
tempt to decide the case on a record and briefs in that language. In view of 
the diversity of languages of the two parties, we directed that all briefs 
should be filed in both the English and Spanish languages. We did this, 
not only for our own convenience but also for orderly and expeditious pro- 
cedure. As is seen, our direction has caused the expense claimed to his Maj- 
esty’s Government. But the matter is as broad as it is long because it may 
be assumed that our direction has caused a like expense to the Government 
of Panama in having the briefs of its representative translated from the 
Spanish into the English language. 

Article 9 of the convention provides: 


The amount of expenses occasioned by the arbitration herein agreed to 
shall be taxed by the Arbiter in the judgment and paid in equal parts 
between the Government of the Republic of Panama and the British 
Government. It is understood that there shall not figure in said ex- 
penses those corresponding to the payment of fees to the special repre- 
sentatives that may be designated in accordance with Article 7 as, in the 
event of said designation, each Government shall pay, without any 


JUDICIAL DECISIONS 721 


obligation on the part of the other, the amount of the fees of its respec- 
tive representative. 

The literal language of the article does not preclude the taxation of the 
expenses of either or both parties in the matter of having their briefs trans- 
lated in order to comply with our directions because the only specific expense 
which is precluded is that of fees of the representatives. But it could as 
successfully be contended and as reasonably concluded that stenographic 
and messenger expense, as well as the cost of paper and materials, should, 
on the same reasoning, be taxed. 

We think, however, that the intent of the parties was that no expenses 
incurred by either of the parties in presenting their case should be taxed 
and that all their respective expenses, including the expenses of their trans- 
lations, should be paid respectively by themselves. We have, therefore, 
denied and dismissed the claims of His Majesty’s Government for the expense 
of the translation of the briefs of its representative. 

The full purpose of Article 9 was to take care of such expenses only as the 
Arbiter might incur. We have asked no honorarium or fee for our services, 
it being perfectly agreeable to us to act in this matter as a friendly neutral to 
both Governments without compensation and with the sole purpose of ren- 
dering such assistance as we are capable of in settling their differences. But, 
of course, it was recognized that we might have expenses in the matter and, 
because of our limited familiarity with the Spanish language and because it 
was agreed that we should find our facts from a record which was in Spanish, 
an expense of the Arbiter known to both parties at the time of our selection 
as Arbiter and at the time of agreeing that the facts should be found from 
such record, was the expense of having the record translated from the Span- 
ish into the English language. 

The greatest expense to have incurred is that of such translation; the cost 
thereof being ninety dollars and twenty cents ($90.20). We have also in- 
curred other expense for a translation of the convention which we had made 
and which we submitted to the parties. In addition there are the usual inci- 
dental expenses of stenographic expense, messenger service, etc. 

The total amount of our expense has been the sum of one hundred forty- 
five dollars and twenty cents ($145.20) which, under Article 9, should be paid 
in the sums of seventy-two dollars and sixty cents ($72.60) by each Govern- 
ment, 

10. Conformable with our Findings and Conclusions, judgment is being 
made and entered this date. 

Dated this 6th day of July, 1933, at Washington, D. C., U.S. A. 

JAMES J. LENIHAN, 
Arbiter 
JUDGMENT 


By virtue of the authority conferred upon me by the respective parties 
in their convention dated October 15, 1932, and 
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Conformable with and pursuant to the Findings of Facts made, and Con- 
clusions reached, and the Opinion rendered by me on this date under the 
authority of said Convention, 

It is ordered, adjudged and decreed this 6th day of July, 1933, at Wash- 
ington, D. C., U.S. A., that the claim of His Majesty’s Government against 
The Government of The Republic of Panama and growing out of the death 
of James Pugh be and the same is hereby denied and dismissed. 

It is further ordered, adjudged and decreed that the claims of His Maj- 
esty’s Government in the respective sums of $43.75 and $31.50 as the cost of 
translating the briefs submitted on behalf of said Government be and the 
same are hereby denied and dismissed. 

It is further ordered, adjudged and decreed that the expenses of this 
arbitration be and they are hereby taxed and assessed in the total sum of 
$145.20. 

It is further ordered, adjudged and decreed that the said expenses be paid 
one-half or $72.60 by His Majesty’s Government and one-half or $72.60 by 
The Government of The Republic of Panama. 

JAMES J. LENIHAN 
Arbiter 
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BOOK REVIEWS AND NOTES 


Digest of International Law. By Green Haywood Hackworth. Vol. III, 
Chapters IX-XI. Washington: Government Printing Office, 1942. pp. 
vi, 820. $2.00. 


The welcome accorded the first two volumes of Mr. Hackworth’s Digest 
will be renewed by those who read the third. Chapter IX deals with Na- 
tionality, Chapter X with Passports and Registration, and Chapter XI with 
Aliens. 

The documents and discussions pertaining to nationality, in relation to 
its acquisition and loss, as well as the kindred matter of loss of right to pro- 
tection, and which cover 434 pages, embrace consideration of the new Na- 
tionality Act of 1940. Through them the author has sought to portray the 
extent to which in American opinion, a country such as his own is both un- 
fettered and restricted by international law in a variety of situations. He 
adverts, for example, to the views of the United States as to the loss of pre- 
vious nationality produced by naturalization (pp. 161-164), and also to the 
differing views of certain other countries (pp. 165-207). He points to the 
extent to which the United States asserts the right to stamp the status of its 
nationality by birth upon the inhabitants of outlying territories and pos- 
sessions (pp. 115-157). His distinctive service in connection with Nation- 
ality is seen in his frank portrayal of the changing interpretations by execu- 
tive and judicial authority of the American statutory law and regulations, 
embracing the modifications of the latter through the Act of 1940. (See, 
for example, § 246, pp. 235-246, concerning ‘‘Action of Parents,” and in rela- 
tion to the case of Perkins v. Elg, 307 U. S. 325.) Again there is noted how 
the new statutory law, in contrast to that of March 2, 1907, causes specified 
periods of residence abroad on the part of a naturalized American national 
to produce loss of nationality, rather than a presumption of the cessation 
thereof (p. 286). These are essentially matters of domestic law in what 
concerns foreign relations, rather than of international law. Yet they are 
of utmost importance to private individuals in a variety of situations. 
Hence Mr. Hackworth’s study is a helpful and revealing contribution. 

In the treatment of passports and registration (pp. 435-548) the reader 
is made familiar with the purposes and various types of documents that are 
deemed to be passports (as distinct from so-called “‘special travel docu- 
ments”) (pp. 456-464), and with the unwillingness of the Department of 
State to permit the alien wives of American citizens to be included in the 
passports of their American-citizen husbands (pp. 464-465). The issuance 
and validity of passports, and war regulations applicable to such action, are 
dealt with (pp. 466-536). The registration of American citizens abroad is 
hot overlooked (pp. 537-548). 
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Problems pertaining to aliens are treated from various angles. Docu- 
mentary materials and discussions concern the matter of their entry and 
residence (pp. 549-552), their so-called personal rights and duties in a 
variety of situations (pp. 552-629), the standard of treatment applicable to 
them (pp. 630-640), discriminatory measures based upon race or creed (pp. 
640-650), questions associated with indigent and insane persons (pp. 650- 
652), rights in both personal and real property (pp. 652-689), expulsions 
(pp. 690-705), and the treatment of corporations (pp. 705-717). Immigra- 
tion and deportation are of course subjected to examination (pp. 717-820) 
in the special light of the legislation and treaties of the United States. In 
this connection the special responsibility imposed upon American consular 
officers by the Act of May 26, 1924, for decisions under the visa system is 
duly noted (pp. 741-748). 

May the foregoing sketch suggest both the scope of the contents and the 
wealth of materials to be found in this latest volume of the Digest. They 
reveal the frank views of the Department of State on what is dealt with, 
oftentimes exemplified by those expressed by its Legal Adviser. That 
revelation has made the book invaluable to this reviewer as it doubtless will 
be to other readers. CHARLES CHENEY HYDE 


Annual Digest and Reports of Public International Law Cases, 1935-1937. 
Edited by H. Lauterpacht. London: Butterworth & Co., 1941. pp. 
xlx, 514. Index. 50s. 


The appearance of this volume in such complete form during the stress of 
war and notwithstanding the irregularity or interruption of postal communi- 
cation and the dispersal of contributors, excites the admiration of the readers 
who welcome it. It may be noted in passing that the generous aid of the 
Carnegie Endowment for International Peace has made the publication pos- 
sible, and that Professor Lawrence Preuss, of the University of Michigan, is 
the learned American contributor. The preface indicates that a volume 
covering the years 1938-1940 may be published in 1942 and that thereafter 
the Digest will appear practically up to date with only a necessary gap of a 
year or so. Readers should bear in mind this time lag, for appeals and 
overrulings may occur in that period. It is noted that “‘it is not intended 
to digest decisions of Prize Courts save in so far as they raise questions of 
general international law.” 

The classification at the beginning of the volume is practically the same 
as that of previous volumes, being divided into eleven main parts. The di- 
gested cases cover 12 decisions of international tribunals, including the semi- 
private arbitration of the Interocean Transportation Company before Judge 
Hutcheson, p. 271; and 269 decisions of national courts, of which the largest 
number, 58, is from France. The United States is represented by 43 deci- 
sions, Italy by 33, Argentina by 20, Germany by 20, Holland by 18, Egypt 
by 15, Switzerland by 10. There is a scattering of decisions from 15 other 
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countries. It is most satisfactory that the digests are made as much as 
possible by direct quotation from the decisions. ‘‘The paraphrasing of a 
decision is now the exception.”” Of course, some of the lengthy and in- 
volved decisions of international tribunals cannot be always handled in this 
manner. 

The comments on the decisions are most valuable. It is no reflection on 
the very high quality of the work to refer to a few points that occur to the 
reviewer. As to the arbitration of the Interocean Transportation Company, 
above mentioned, it is understood that there have been other similar arbi- 
trations arising out of the United States-British Agreement of May 19, 1927. 
In the case of the Lehigh Valley Railroad Company before the United States- 
German Mixed Claims Commission, it would have been convenient if the 
note at the end of the digest had contained a reference for the information 
given. <A few of the summaries of facts are too brief for an adequate under- 
standing of the case, as, for example, Cases Nos. 121 and 141. It must bea 
little confusing to foreign readers to find the judges of the lower courts and 
the appellate courts in the United States listed together. 

There are many subjects of interest to American lawyers and publicists, 
such as Executive Agreements in the United States (No. 15), sovereignty 
over the air (No. 51), enforcement of foreign confiscatory decrees (No. 72), 
requisition of ships (Nos. 70-73), state succession in respect of rights, public 
debts, laws, and treaties (Nos. 39-47), expulsion of aliens (Nos. 159-163), 
immunity of foreign armed forces (No. 101), international status of British 
Dominions, Ireland and India (Nos. 21, 22, 24), occupation of enemy terri- 
tory (No. 231), sanctions and rebus sic stantibus (No. 201). 

On the interesting subject of the individual in international law one case 
is digested on the position of the individual with cross references to municipal 
law and treaties, and the topics of nationality, aliens, extradition and minori- 
ties are treated under this general heading. It may be remarked, however, 
in this connection, that all of the cases digested, except a handful, involve 
individuals in their relations to one another or to the State or its agencies. 
I daresay this subject in the future will receive special consideration, since 
it is, after all, the individual who is most affected by the application of the 
principles of international law. 

The Annual Digest over nearly a score of years has put the lawyers and 
teachers in debt to its industry and scholarship; it smote the rock of pent up 
sources and a stream of learning gushed forth. L. H. Woo.tsry 


Cordell Hull: A Biography. By Harold B. Hinton. Garden City, N. Y.: 

Doubleday, Doran & Co., 1942. pp. xiv, 377. Index. $3.00. 

This first extensive biography of Cordell Hull is also a chronicle of the 
events which gave him his opportunities and which he helped to shape. It 
shows that Hull never missed a main chance. He was always prepared by 
hard study for the next opportunity, and then by further sustained work he 
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mastered a wider field until at last the world itself became his province. 
For example, years of opposition to the bad domestic effects of tariffs led 
him into the research which revealed the even more dangerous international 
effects of protective tariffs. 

The chapters about Hull’s early years reveal not only his industry but the 
powerful influence of his father, who early began to accumulate a large 
fortune, for Tennessee hill country, and who backed Cordell for all the edu- 
cation available and at every later stage of his career. Hinton’s accounts 
of Hull’s earlier years, of his youthful career in the legislature and of his 
vigorous enforcement of criminal law while a circuit judge, from 1903 to 
1906, are among the most interesting because least known. 

The chapters on his Congressional career portray him as the father of the 
income and inheritance taxes, most powerful of all engines for social change. 
His part as one of the key organizers of the famous revolt against Speaker 
Cannon’s rule in 1910 is brought out, and his disgust with Democrats who 
got protection for their constituents in Republican tariff laws and then regis- 
tered ineffective ‘‘Nay” votes is described. Tariff apostacies led to one 
decision to retire, though election to the Senate in 1930 forestailed that. 
One involuntary retirement, due to the Harding landslide in 1920, led to a 
most successful chairmanship of the Democratic National Committee. 

The book contains new pictures of Woodrow Wilson’s inspiring leadership, 
of Coolidge’s “curious” presidency, of the 1933 bank crash and of the follies 
of the period of neutrality legislation. Nye’s success in rewriting the history 
of our entry into the last war is delineated and the incredible follies of Hamil- 
ton Fish detailed. The sorry period during which the United States assisted 
in the strangulation of the Spanish Republic is not omitted. 

Throughout these disastrous years the House leaders insisted they could 
defeat the isolationists, but the Administration was afraid of the Senate. 
The author believes that Hull attached far too much weight to the power 
of the National Council for Prevention of War and the Women’s Interna- 
tional League for Peace and Freedom. The Administration tried to per- 
suade Congress to leave it ability to face the gathering storm, but was always 
outdone by the headstrong isolationist leaders, four of whom ‘‘ blackjacked”’ 
one ‘“‘neutrality’’ law through. Only in five successive Pan American Con- 
ferences, which are fully described, was Hull able to build a growing structure 
of codperation against the gangster attempts to conquer the world. There 
are extensive accounts of the London Economic Conference fiasco of 1933, 
and of the long effort to reason with Japan, an endeavor we are led to believe 
had some prospects of success. 

Perhaps no Secretary of State, or President, could have prevailed against 
the follies which were so loudly asserted during the years before 1939. In 
his foreword to the book Sumner Welles estimates Hull as ‘‘a persuader 
rather than a leader,” and “‘as the least self-seeking man I have ever known.” 
Never surely has a statesman told his fellowmen as persistently what things 
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they must do to be saved. Doubtless Hull could not have persevered had 
not his earlier experiences convinced him that ‘‘the democratic process has 
the faculty of slowly, painfully and inefficiently achieving the greatest good 
for the greatest number over a sufficiently long period of time.’”’ The time 
consumed in achieving a rational organization of the nations has already 
been disastrously long, but this book makes it plain that Secretary Hull 
has done what he could to establish the guideposts to man’s greatest 
achievement. 

This biography is an excellent start toward the evaluation of a great 
Secretary of State. It is interesting, reads easily, has enough human anec- 
dotes and gives a view of our own times which it will profit any reader to 
survey. The record of our follies is impressive, but not too discouraging 
when interwoven with the constructive life of a self-made man who has 
demonstrated indefinite capacity for growth—a heartening example of how 
to face the future. D. F. FLEMING 


The Problems of Lasting Peace. By Herbert Hoover and Hugh Gibson. 
Garden City, N. Y.: Doubleday, Doran & Co., 1942. pp. x, 295. Index. 
$2.00. 


This notable volume by a distinguished former President in collaboration 
with one of our best-known career diplomats is one of the most thoughtful 
contributions to the solution of the problems of peace and post-war recon- 
struction that has appeared. The experience of the authors in world affairs 


entitles them to a careful hearing. 

The authors begin by stating that their book is based upon victory and 
an American point of view. They insist that the war must be won; this is 
our first and immediate task. But the ‘‘second and equally difficult under- 
taking is to win a lasting peace for the world.’ To win the peace we must 
have ‘‘aims” and ‘‘ideals’’ and machinery to translate these into realities. 

In Part I the authors list seven dynamic forces—a keynote of the whole 
volume—that make for peace and war. These are: 1. Ideologies; 2. Eco- 
nomic pressures; 3. Nationalism; 4. Militarism; 5. Imperialism; 6. The 
complexes of hate, fear, and revenge; and 7. The will to peace. These are 
examined in order and illustrations are given for each of them. Earlier 
wars and crises are reviewed from the period of the Thirty Years’ War, and 
the seven dynamic forces are traced through the past 168 years down to the 
present time. Brief summaries of some of the commonly known peace plans 
(such as those of Dante, Dubois, Henry of Navarre, Crucé, Penn, Saint- 
Pierre, Rousseau, Bentham, Kant) are given. 

In Part II there is a discussion of the First World War and the seven 
dynamic forces are followed through the period of the Armistice and the 
making of the peace at Versailles in 1918-1919. Continuing their topical 
pattern, the authors trace the seven forces through the twenty-year period 
after Versailles. At the Paris Peace Conference the ‘will to peace’? was 
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notably manifest. Indeed Messrs. Hoover and Gibson go so far as to say 
that 


The efforts at international organization to preserve peace rose to 
greater heights in the period of twenty years from 1919 to 1939 than 
ever before in all the history of man. Great experiments were tried 
and failed. But from this very experience the world may have found 
real guidance to the Promised Land... (p. 148). 


There is a description of the League of Nations, its organization, its pur- 
poses, its successes and failures. The League was “born of Liberalism’”’ and 
when representative government perished in a number of its member nations 
a fatal blow was thus struck against the League itself. After listing some of 
the constructive achievements of the League, six causes for its failures are 
set forth, viz.: (1) the survival of power diplomacy; (2) the inability to 
formulate a European policy of peaceful reconstruction; (3) the total collapse 
of sanctions; (4) the failure to secure disarmament; (5) the failure to revise 
onerous treaties; and (6) internal weaknesses in the structure of the League. 
Each of these points is examined inturn. The failure of the United States to 
join the League is discussed. Apparently the people were not ready for full 
participation in the Geneva organization and no political party would carry 
the issue to the people. Both of the authors, however, regretted non- 
membership of the United States in the League and the World Court. 

Truth and sincerity mark the words of the authors when they tell us in 
Part III that 

Discussion, debate, and understanding by our people prior to the 
ending of the war are necessary if adequate plans are to be drawn. 
And the American delegates to the peace table should not only be 


armed with the principles of peace which America believes workable, 
but they should have an understanding people behind them (p. 197). 


What are some of the foundations of lasting peace? According to Messrs. 
Hoover and Gibson they are (1) clear and practical peace terms with the 
methods of peacemaking handled by the United Nations; (2) representative 
government; (3) immediate lifting of the food blockade when firing ceases, 
with all governments aiding in providing supplies for the needy peoples, 
including enemy and liberated peoples along with others; (4) a recognition of 
the principle of economic freedom ‘‘regulated to prevent abuse,’’ and in the 
long view the restoration of “‘international trade to free enterprise.’’ Sta- 
bilization of currencies by international action is proposed. Quotas, mo- 
nopolies, and cartels are condemned, and if tariffs are retained they should 
(a) be equal to all nations and (b) be no higher than will preserve fair com- 
petition of imports with domestic production. The ‘‘have” and “have not” 
argument regarding raw materials is roundly deflated, and the authors clinch 
their arguments at this point by reminding us that 


The whole experience of the past hundred years shows that the as- 
surance of supplies of raw materials requires only a dissolution of mo- 
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nopoly controls, an assurance of equal prices, open markets—and peace 
(p. 221). 

Migration, freedom of the seas, nationalism, imperialism, and militarism 
come in for discussion. The leaders of the nations who brought the war 
to the world should ‘‘be made to realize the enormity of their acts.’’ Too 
long has it been assumed ‘‘that there is something sacred about the heads 
of state who project or provoke war and wholesale murder.’’ But even so, 
“victory with vengeance is ultimate defeat in the modern world. We can 
have peace or we can have revenge, but we cannot have both” (p. 248). 

Under the heading of ‘‘ Methods of Preserving Peace”’ eight ‘‘ plans’ are 
discussed, vtz.: 1. Restoration of the League of Nations under the Covenant 
as it stands; 2. A revised League with ‘‘absolute military power to enforce 
peace’; 3. A revised League acting as an effective Council of Nations to 
preserve peace solely by pacific settlement and for building international 
codperation; 4. A separate military organization of the leading allied nations 
to preserve order; 5. Regional organizations responsible for peace in certain 
regions but codperating in pacific settlement through some form of world 
organization; 6. Extreme isolation; 7. Federation of Nations; 8. Pax 
Americana. The reviewer might add that a discussion of a World Com- 
monwealth and the United Nations as the nucleus of the coming world 
political organization is also in order. 

The authors neatly shy away from an outright espousal of any particular 
plan; they give arguments for and against the various proposals. They do 
insist, however, that the peace must rest upon adequate machinery of inter- 
national codperation and economic freedom regulated to check abuses. 
They suggest that the peacemaking should be divided into three stages. 
The first would be that of making immediate settlements that will not brook 
delay. Thesecond would be that of an intermediate period for rebuilding of 
political life and economic recovery. The third would be the period for 
settlement of long-range problems which require a cooling off of emotions 
and careful deliberation. 

An Appendix carries a brief summary of the major and minor successes 
and failures of the League of Nations and some materials dealing with peace- 
making outside of the League. There is also a list of military alliances, 
non-aggression pacts, and mutual guarantees of frontiers made outside the 
League. The last section of the Appendix lists a number of “‘ violent actions 
during the life of the League.” 

The authors have rendered a real service by putting out this thoughtful 
volume. They have carefully and earnestly analyzed the great issue of war 
and peace. If they have not pinned their hopes to any particular solution, 
they have provided the reader with arguments so that he can pick out the 
scheme which he thinks is best. At any rate, all prospective peacemakers, 
all citizens, and all seekers after the better world should study this timely 
book. J. EuGeENE 
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Mission to Moscow. By Joseph E. Davies. New York: Simon & Schuster, 

1941. pp. xxii, 659. Index. $3.00. 

As a camera slowly brings a distorted scene into true focus, so Mission to 
Moscow clarifies our thinking regarding the gigantic social and political ex- 
periment of the U.S.S.R. during the past few years. Through the unbiased, 
impartial and observant eyes of Joseph E. Davies, United States Ambassador 
to Russia from 1936 to 1938, we come to see the inevitably profound effect 
this experiment is to have on the future of the world. The volume is unique 
in that Ambassador Davies was able to persuade the Department of State 
to permit the inclusion of many of his strictly confidential despatches to the 
Secretary of State, not only while he was our representative in Moscow, but 
also excerpts pertaining to the Russian situation from later despatches while 
he was Ambassador to Belgium. In addition to his official correspondence, 
Ambassador Davies kept both a diary and a journal, and numerous entries 
from these sources, together with excerpts from personal letters to friends 
and members of the family, furnish a much more graphic picture than would 
have been possible if the volume had been limited to purely official reports. 

For a non-career diplomat, comparatively unacquainted with the com- 
plexities of European diplomacy, Ambassador Davies possessed a remarkable 
facility for grasping the essential trends and drawing logical and accurate 
conclusions. His evaluation of the rapidly changing situation was amaz- 
ingly prophetic—he foretold almost to the day the outbreak of the war—he 
foresaw the Nazi-Soviet Pact forced by the inane and futile policy of Cham- 
berlain, and when military experts were predicting the quick disintegration 
of the Soviets under the Nazi panzer columns, Mr. Davies expressed com- 
plete confidence in the ability of the Red Army to resist. 

Some of his most effective work was done in personal, friendly discussions 
in an unofficial capacity, when official representation would have been both 
inadvisable and detrimental. He believed in obtaining his information at 
first hand, and his reports on the industrial development of the country from 
personal observation in all parts of the Soviet Union are models of lucid and 
objective reporting. Even the treason trials and subsequent purges are 
examined with a judicial and unbiased attitude. 

There is very little in the book pertaining to diplomatic practice as such, 
other than a few violations of strict diplomatic protocol. Rather than delay 
until the return of Foreign Minister Litvinov, Ambassador Davies presented 
his credentials to first assistant Krestinsky. On one occasion he startled 
Moscow by giving a dinner in honor of the Red Army which was attended 
by the “High Command,” ‘Hero Flyers,’ and even famous parachute 
jumpers. On another, while passing through Berlin, Davies had a long visit 
with Schacht and made a report direct to President Roosevelt without 
mentioning the fact to Ambassador Dodds. <A few minor mistakes should 
be eliminated: Dr. Holsti is not a baron and he lectured and is still lecturing 
at Stanford, not Leland, University. 
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Mission to Moscow is a superb presentation of a critical period of interna- 
tional politics by an intelligent observer who possessed in the highest degree 
“an open mind and an understanding heart.”’ GRAHAM STUART 


Hungary at the Paris Peace Conference: The Diplomatic History of the Treaty 
of Trianon. By Francis De4k. New York: Columbia University Press, 
1942. pp. xxiii, 594. Maps. Index. $5.50. 


My particular interest in Hungary may be said to have originated in the 
circumstances that my father was present at the reception of Kossuth when, 
during his tour of the United States, he visited Philadelphia. The popular 
tumult that attended him gained for him the sobriquet of the ‘‘ Hungarian 
Whirlwind.” Not unnaturally, my first tour of Europe included the Balkan 
States, and particularly Servia, Rumania, and Hungary. I last traversed 
them seven years after the coming into force of the Trianon Treaty. 

In a foreword to the present volume it is suggested that for the failure of 
the Treaty of Trianon to establish a fair political, economic, and social 
equilibrium in southeastern Europe, the responsibility must be borne by the 
European Great Powers and, at least to some extent, by the United States; 
but it is intimated that, for the fateful blunders that were actually made, 
France must be held chiefly responsible. To this suggestion it might be 
possible to assent if the United States, having become a party to the war, 
had not been represented at the peace conference by its President. To this 
fatal error, whether it was due to a want of foresight, to a lack of knowledge 
of international affairs, or, as we are justified in believing, to a combination 
of both, must chiefly be ascribed the disastrous defects of the treaty. In the 
case of all the other countries concerned the acts of their plenipotentiaries 
could be disavowed or modified by the government at home. When the 
President of the United States himself sat at the peace table, only the Senate 
could revise his judgments and correct his mistakes. This it proceeded to 
do; and, for exercising in the matter its constitutional powers, and perform- 
ing its constitutional duties, it is to be commended. 

In his researches Professor Dedk has left no accessible source unexplored; 
nor has he omitted in his survey any pertinent phase. In an introduction he 
surveys the antecedents and the formulation of the Armistice of November 3, 
1918, and the incipient disintegration of the Austro-Hungarian monarchy, 
including the part played in it by the representatives of the United States, 
not indeed willfully, but by yielding to the passionate tide which they found 
themselves unable to moderate. To those acquainted with history there 
should have been in this nothing unexpected. Had we so soon forgotten 
our own doleful era of “Reconstruction,” following our Civil War? The 
saying that to be forewarned is to be disarmed has little foundation in history. 

With meticulous care, and a comprehension not heretofore essayed, our 
author narrates the history of Hungary’s frontiers, and the allocation of her 
territory to other states. Not unnaturally this impoverishment gave rise 
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to a communist régime, and to foreign intervention for its suppression. The 
story of this important phase is told in ample detail. Naturally, yet more 
space is devoted to the terms of the peace, and to the secret negotiations 
by which they were brought about. 

In a chapter entitled ‘‘Conclusions,”’ the author enters the realm of fore- 
cast, but in an optative rather than prophetic vein. He accordingly ex- 
presses the hope that, “‘ whatever errors may mark the next peace settlement, 
they will not be repetitions of those which characterize the treaties of 1919- 
1920”; and he ends with the benevolent suggestion that, ‘‘by looking not 
at the next elections but at the prosperity and happiness of the next genera- 
tion, many of the pitfalls may be avoided.” This sentiment all humane 
persons may be supposed to share except the rulers, who perchance may not 
be inclined either to question their superior capacity or to relinquish the 
powers and emoluments of office. JoHN Bassett Moore 


World Order in Historical Perspective. By Hans Kohn. Cambridge: 
Harvard University Press, 1942. pp. xvii, 352. Index. $3.00. 
Professor Kohn now offers the fourth (and last) in the series of penetrating 

and provocative studies in which he has tried to awaken the democratic 
world to the nature of the conflicts of the post-Versailles era. Much of his 
thesis sounds anticlimactic in the days after Pearl Harbor and in view of 
what so many persons of prominence have recently been saying concerning 
the fundamental conflicts between the democratic and fascist ways of life. 
To Professor Kohn, however, it is still essential that the democracies should 
have the fullest appreciation of the nature of fascism if they are to win the 
war and, what is even more important, if they are to win a lasting and secure 
peace. They must grasp all of the implications of the fact that Germany 
and Japan, far from being ‘‘normal governments within the common frame- 
work of the accepted values of human civilization . . . had in reality aban- 
doned the framework of civilized values and began a relentless campaign to 
destroy it’? (p. 212). Unlike ourselves, the Nazis have long had a clear 
awareness of all that was implied in the growing crisis, and their ‘‘return to 
tribalism”’, since it is a conscious rejection of the foundations of civilization, 
is all the more to be feared for that reason. 

Professor Kohn insists that the democracies must revive their faith in the 
spiritual values of the democratic way of life. He has no patience with 
cynics who ‘“‘reason” that ‘‘the inconsistencies and inadequacies of de- 
mocracy”’ are not essentially different from ‘‘the rejection of all liberty and 
equality in National Socialism” (p. 224). The focus of the democratic way 
is contained in the formula ‘‘Liberty and equality, peace and justice” (p. 
220), which Kohn warns must never be dismissed as meaningless abstrac- 
tions. All power, he feels, must be exercised subject to restraint, and this is 
elementary to his characterization of democracy: ‘‘ Democracy is faith in the 
dignity of the individual, in the equality of men, and in the common tie of 
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humanity; it reposes upon the deep conviction that all men and all nations 
obey the same rational law, the existence of which alone makes an under- 
standing between men possible and without which men would live in fear, 
oppression, and perpetual war” (p. 222). 

International lawyers will probably be misled by the title of the book, be- 
cause the author appears to understand by “‘order”’ not so much a system of 
law, government, and political organization, as a system of ethical principles. 
Yet his essential points are clear: democracies cannot win this war unless 
they fire themselves with a faith in a democratic way of life which they 
trouble to comprehend; and, in the words of Norman Angell, their eventual 
survival, ‘‘in so far as that is a matter of the effective use of their force, 
depends upon their capacity to use it as a unit, during the War and after” 
(p. 272). There could be no stronger argument for retaining, as fundamental 
to the post-war settlement, the habits of unity which are growing out of the 
cooperative efforts of the United Nations. H. ARTHUR STEINER 


The House Committee on Foreign Affairs. By Albert C. F. Westphal. New 

York: Columbia University Press, 1942. pp. 268. Index. $3.00. 

Dr. Westphal has undertaken work in a new field. This is probably the 
first attempt of any student of political science or history to investigate in 
such detail the history, organization and methods of work of any committee 
of either House of Congress. He has had access not only to the reports and 
the printed hearings before the committee, but also to the unprinted hearings 
on bills which were never reported to the House, and to the files of the com- 
mittee, some of which were of a confidential nature. Like an adventurer 
working his way through a hitherto unexplored country, he has been able to 
report many interesting discoveries, but such an explorer would hardly be 
able to return with a complete and accurate map of the whole region. 

The original purpose of the author was to make “‘a full length study of the 
role of the House of Representatives in foreign policy,’’ which would require 
discussion of the work of many committees which deal with matters affecting 
our foreign relations, such, for example, as immigration and the fortification 
ofGuam. The author suggests that, while the President has full freedom in 
the conduct of foreign affairs, there is a limit in such matters to his power to 
determine foreign policy, and though there is unity of purpose now between 
the executive and legislative branches of our government, Dr. Westphal 
expresses the belief that ‘‘a return to a period of peace will revive the contest 
between the President and the Congress on matters of foreign policy.’’ 

This monograph deals only with the one committee of the lower House 
that has jurisdiction over matters that deal most directly with our foreign 
relations. The book outlines briefly the method of the Continental Con- 
gress in dealing with foreign affairs and the later practice of the House under 
the Constitution which referred such matters to special committees until 
the creation of the permanent committee in 1822. The chapter on The 
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Committee at Work discusses hearings and other sources of the committee’s 
information, its deliberations, its relations with the Executive. Other 
chapters deal with the committee’s method of handling legislation relating 
to the Foreign Service and the State Department, treaties, and in consider- 
able detail the committee’s attitude toward the recent questions of the arms 
embargo and neutrality. In a final chapter the author sums up the results 
of his interesting investigations. H. W. TEMPLE 


International Air Transport and National Policy. By Oliver J. Lissitzyn. 
New York: Council on Foreign Relations, 1942. pp. xviii, 478. Maps. 
Index. $5.00. 

This book could not have been written without an opportunity for wide- 
spread research covering the conditions of air transport throughout the 
world prior to the present war. The author, as research fellow of the Coun- 
cil on Foreign Relations, participated in the discussions of one of its study 
groups and the book, therefore, serves, at least on its factual side, as a more 
permanent record of these discussions. The opinions or conclusions set 
forth are those of the author. 

The chairman of the group, former Assistant Secretary of the Navy for 
Aeronautics, Edward P. Warner, in a brief foreword, has indicated the need 
for this study when he says that the return of peace will not restore the old 
conditions of air transport. As Mr. Warner wisely remarks: ‘‘The dangers 
of a misuse of airpower have become so apparent as to make it certain that 
the victorious nations will adopt new controls to the end that future ag- 
gression may be unable to avail itself of civil aviation either as a direct in- 
strument of aggression or as a blind.” Indeed, as the author points out, the 
airplane’s large-scale use was developed not in peace time but in war and 
today the dominant factor in air transport is its military usefulness. 

The author describes the great air routes of the world prior to the present 
war, the pervading national competition, whether by public or private oper- 
ation, and the treaties under which these routes were established. The 
economic aspects of air transport peculiar to the various countries of the 
world are set forth and the close relationship to their general national econ- 
omy emphasized. This leads to governmental control in whole or in part. 
The author uses the term “‘statization’’ to convey the idea of the develop- 
ment or extension of state participation. This nomenclature seems rather 
cryptic. We hope that writers in this field will not fall into the habit of 
attempting to solve complex questions merely by inventing new terminology, 
although we do not accuse the author of so doing. Indeed, under the more 
natural heading of ‘Government Promotion of Air Transport’’ he has made 
a detailed study in many countries and these studies lead to his conclusion 
that air transport is an instrument of national policy closely connected with 
military air power. This of itself places international air transport within 
the field of international politics and diplomacy. 
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We are inclined to agree with the author that freedom of the air is not 
likely to become a reality even after peace is restored. The new develop- 
ments of air transport as a result of the present war will make the problem 
still more menacing. With these problems the author has not assumed to 
deal, although he intimates that they can be eliminated probably only by the 
establishment of a system of world order. ARTHUR K. KUHN 


The Inter-American System—A Canadian View. By John P. Humphrey. 
Toronto: Macmillan Co., 1942. pp. xiv, 329. Index. $3.00. 


The idea that Canada must be a party to the Pan American organization 
has floated in the international atmosphere of our continent for a long time. 
That idea has now found concrete and substantial expression in this book, 
in which Mr. Humphrey makes a conscientious and exhaustive study of all 
the aspects of the problem. 

Five outstanding factors are discernible in regard to the question of Can- 
ada joining the Union of the American Republics, to-wit: first, that Canada 
is geographically an integral part of the Western Hemisphere; second, that 
Canada has attained international personality; third, that Canada has been 
officially declared to be within the scope of the Monroe Doctrine, which is 
now a multilateral policy of the Americas; fourth, that Canada maintains 
commercial, cultural and social relations of extraordinary importance with 
the United States and has begun to extend such relations to the other nations 
of the American continents; and fifth, that the total war in which virtually 
the whole world is now engaged is imperatively calling for pole-to-pole, 
ocean-to-ocean solidarity in the Western Hemisphere. Whether these fac- 
tors, favorable to Canadian coéperation with Pan America, can or cannot, 
should or should not prevail over the adverse factors emanating chiefly from 
the political status of Canada as a member of the British Commonwealth 
of Nations, is the subject matter of which the author treats with excellent 
method and remarkable lucidity. 

After laying down the problem in the first chapter, the author devotes the 
following five to a historical review of the development of the Pan American 
movement from the days of the Congress of Panama in 1826 to the present 
hour, when our hemisphere is confronted by the menace of the Berlin- 
Rome-Tokyo Axis. The next two chapters deal with the institutional bases 
of Pan Americanism and the actual and potential réle of Pan America in 
the world order. The last chapter has for a title the basic question, Should 
Canada Join? which the author answers in the affirmative. Besides recog- 
nizing the existence and stressing the significance of the five factors above 
stated, Mr. Humphrey maintains that nationhood imposes on Canada a 
responsibility to codperate with other nations in promoting international 
order, and points out the inconsistency of Canada’s joining the League of 
Nations while remaining outside the American union. He recalls, further- 
more, that Canada has already participated in important Inter-American 
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gatherings and that the American Republics have, on several occasions and 
in different ways, evinced their desire to have Canada officially incorporated 
into the concert of the new world. 

The book contains a penetrating analysis of the continental system of 
relationships, and its factual contents are supported by abundant citations 
of authorities and official documents. It is a readable, scholarly work on 
a phase of hemispheric organization that is of palpable interest to every 
student of Inter-American affairs. Ricarpo J. ALFARO 


Conditions of Peace. By Edward Hallett Carr. New York: Macmillan 

Co., 1942. pp. xxiv, 282. Index. $2.50. 

On the basis of an experience of twenty years in the British Foreign Office 
and six years as Wilson Professor of International Politics at Aberystwyth, 
Professor Edward Hallett Carr has contributed a very thought-provoking 
study to discussions of the post-war peace. Peace-making, he emphasizes, 
is not an event, but a continuous process, and ‘‘anyone who supposes that 
it will be completed within six years should be regarded with the utmost 
suspicion.” 

The present war he regards as ‘‘an episode in a revolution”’—a revolution 
against the nineteenth century ideas of liberal democracy, national self- 
determination, and laissez-faire economics. To demonstrate his thesis that a 
“major revolution” exists against what he calls “‘liberal’’ democracy, he 
resorts to a singularly strange argument: Soviet Russia, Germany, Italy, 
Poland, Portugal and much of Latin America have “revolted” against 
democracy! Since not one of the countries listed ever was a democracy, his 
argument proves only that states which never were democratic remained 
unconvinced of the error of their ways even after Woodrow Wilson had 
shown them the light. 

In his next argument, he is on firmer ground: even within democracies, 
political rights have come to appear meaningless and irrelevant to people 
without jobs or three meals a day. The removal of economic inequalities 
will become as important a part of ‘“‘the new democracy”’ as the possession 
of political rights, but “the distressing fact is that the practical application 
of this ideal has perhaps been carried furthest not in countries possessing 
representative government, but in countries which reject it.’’ The task of 
democracy is clear. 

In writing on self-determination the author displays some befuddlement 
because of his failure to distinguish clearly political, ethnic, and legal aspects 
of the problem (see p. 40 ff.). However, he sees clearly (in the words of 
F. L. Schuman) that to pledge in the name of self-determination only a 
resumption of the anarchy of power politics is to promise nothing relevant 
to the needs of desperate peoples. On economics, Professor Carr’s approach 
is refreshing: state planning and international planning must henceforth 
be for the consumer, not the producer—just as today ‘‘ control is exercised in 
the interests of the consumer, 7.e., the war machine; and relations between 
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the different branches of production are . . . determined by the order of 
priority of the consumer’s needs.”’ 

The last half of the book, which appears to be more carefully thought out 
than the first part, outlines a suggested British policy at home, towards the 
world, towards Germany, and towards the New Europe. There is scarcely 
a reference to international law, and not much on international organization, 
but this is precisely the type of book which will prove useful and stimulating 
to those students of international law and organization who believe that no 
renovation of international law can be made merely in terms of itself. 

HERBERT W. Briaas 


Czechoslovak Yearbook of International Law. Editors: Vaclav Bene3, Alfred 
Drucker and Edward Taborsky. Published under the auspices of the 
Czechoslovak Branch of the International Law Assoication. London: 
Donington House, 1942; American representative, J. Hanté, New York 
City. pp. vill, 236. 

This collection contains a number of essays by several British authorities, 
among them J. L. Brierly (Law, Justice, and War), George W. Keeton (Legal 
Guarantees of Peace), and others. That they are thought-provoking goes 
almost without saying. Prof. A. Berriedale Keith, in his article on the 
“Sanctity of Treaties,’”’ brands as “‘inexcusably false’ the statement of Mr. 
Chamberlain in the House of Commons on October 6, 1938, in his attempted 
justification of Munich, that ‘‘We had no treaty obligations and no legal 
obligations to Czechoslovakia,’ because there were such obligations under 
Article 10 of the Covenant of League of Nations.! Quite informative are the 
articles by Mr. Alfred Drucker (The Legislation of the Allied Powers in the 
United Kingdom) and Mr. Egon Schwelb (The Jurisdiction over the Mem- 
bers of the Allied Forces in Great Britain). Mr. Georg Schwarzenberger 
makes out a strong case for the present legal basis for punishment of war 
criminals (War Crimes and the Problem of an International Criminal Court). 

If any criticism is proper of the collection, it is because of certain omissions 
and an incomplete and novel presentation of facts known to careful observers. 
Mr. Edward Taborsky’s discussion of ‘‘‘ Munich,’ the Vienna Arbitration 
and International Law”’ is extremely useful, but fails to include certain 
declarations of the former President, Mr. Edward Benes, which have some- 
what puzzled students of international events. In Washington on June 29, 
1939 (Washington Star), in discussing the pre-Munich situation, Mr. Bene’ 
declared that ‘“‘I could have made war last September. A million armed 
Czechs were ready to fight for their country. But I did not.” Ambassa- 
dor Dodd on April 4, 1935, records that he “learned of an interview with 
Bene&, about the end of March, in which the Czech Premier said his country 
would fight . . . if its allies helped; otherwise, there was nothing to do but 
capitulate to Germany’s terms. . . .”” The report made to the Czechoslovak 


1On this point see also the reviewer’s article ‘Czechoslovakia — A Lesson and a Sym- 
bol,” in the winter number of the Virginia Quarterly, 1938. 
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Parliament, after Munich, but prior to the occupation of Prague, demanding 
an investigation of Bene’’s pre-Munich policy, contains a series of startling 
assertions. All these matters are ignored in the collection. 

The reviewer unreservedly accepts Mr. Taborsky’s position that the 
Munich award is illegal both as a matter of international, as well as Czecho- 
slovak constitutional law. But if constitutional provisions are stressed in 
one respect, they must be followed in other respects. Mr. BeneS resigned 
as President immediately after Munich and left Prague as a private citizen. 
What, then, is the present legal basis to his and his supporters’ claim, as 
President of Czechoslovakia? British and American recognitions of the 
Czechoslovak provisional governments are presented in a novel way as 
shown by the title: ‘‘The full recognition of the President of the Czecho- 
slovak Republic and of the Czechoslovak Government by Great Britain and 
their recognition by the United States.’”” An excerpt from a letter of Lord 
Halifax, dated July 21, 1940, to Mr. BeneS declares ‘‘ His Majesty’s Govern- 
ment in the United Kingdom are happy to recognize and enter into relations 
with the provisional Czechoslovak Government . . .” (The Central European 
Observer, August, 1940.) It is claimed that a subsequent letter of July 18, 
1941, by Mr. Anthony Eden, recognized Mr. Benes as President. If this 
is 80, can governments recognize as presidents of other states individuals 
who have resigned and whose successors were constitutionally elected? The 
American recognition (July 30, 1941, State Department Press Release No. 
365) declared readiness ‘‘to enter into formal relations with the Provisional 
Government established at London for the prosecution of the war and the 
restoration of the freedom of the Czechoslovak people, under the presidency 
of Mr. Bene’, and while continuing its relations with the Czechoslovak 
Legation, would be pleased to accredit to the Provisional Government an 
envoy. . . .”” The presidency here referred to is clearly presidency of the 
Provisional Government and the envoy is accredited to this Provisional 
Government. Again, what is the distinction between a “full recognition”’ 
of its president and a mere “‘recognition’”’? No doubt, there is reason for 
such novel claims and presentations, but they require further elucidation. 
Incidentally, Mr. Bene’, under his claims to the presidency, on October 15, 
1940, issued a decree regarding ‘‘the temporary exercise of legislative power.” 
Under his decree of July 21, 1940, a state council was instituted as something 
of a substitute for parliament. This body “has, however, only the function 
of advising the President or the Government.’ Thus, in fact, Mr. Bene’ 
governs (?) by decree. This method raises interesting questions for the 
future. CHARLES PERGLER 


Toward International Organization. A series of lectures at Oberlin College. 
New York and London: Harper & Bros., 1942. pp. x, 218. $2.00. 
Writers on post-war collaboration often go to one of two extremes. On 

the one hand, disillusioned as to the possibility of progress, they advocate a 
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return to the balance of power, or, on the other hand, tending toward 
Utopianism, they propose the establishment of some vast federal union of 
states. The contributors to this volume, however, adopt for the most part 
a more realistic attitude, and their lectures, delivered at Oberlin and pre- 
sented here as a symposium, show considerable sense of measure. The 
work of outstanding authorities representing various disciplines, this is the 
kind of scholarly forum which is greatly needed at the present time. 

Professor Howard Robinson reviews early schemes for international union, 
sketches the peace movement, and analyzes the genesis of the League of 
Nations and reasons for its failure. The present reviewer cannot accept 
without qualification his statement that the League lacked “‘any effective 
way to coerce guilty members.’”’ The means were there; it was the will 
which was lacking. The economic causes of international conflict are 
analyzed by Professor Wooster, who thinks the present war was due in no 
small part to American policy, particularly the reparation-debt policy, the 
Hawley-Smoot tariff, and the scuttling of the International Economic 
Conference. While believing that this country should take the lead in the 
search for a saner economic order, he doubts whether we are really fitted to 
assume this rdle. 

Professor Lerner emphasizes the grave consequences of the failure of the 
democracies to reckon with the necessities of power. In his view, the doc- 
trine of unlimited sovereignty has been the chief begetter of wars, especially 
when utilized by reactionary interests within the state. He proposes ‘‘a 
greater degree of democracy in our economic structure, a stronger system of 
administrative control and planning, a clearly envisaged and constitutionally 
fulfilled democratic centralism, a realistic recognition of the need for a demo- 
cratic military tradition until the time comes when military functions can be 
transferred to a world federal state, and finally the welding of a system of 
economic reconstruction and collective security for the future.” 

Some rugged truths are voiced by Major Eliot when he insists that law 
cannot subsist without a foundation of force, and that peace cannot be at- 
tained without security. For him the basic problem is, how can democracy 
retain its free institutions and yet adequately protect itself? Major Eliot 
favors a limited objective: a post-war order based on Anglo-American col- 
laboration, with great reliance on sea power. It would seem that here the 
noted military expert might have placed more stress on air power. Pro- 
fessor Viner’s proposals are mainly economic in nature. He suggests gradual 
reduction in tariffs, guaranteed equality of treatment, return to the inter- 
national gold standard under collective control, some international action 
to check booms and depressions, and international control of raw material 
monopolies. Professor J4szi, later on in the book, criticizes these proposals 
as the “mild dream of the homo economicus who still seems to live in spite 
of the prophecies of Peter Drucker.”’ 

Professor Quincy Wright, after a scholarly analysis of the meaning of 
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justice and of its administration, describes the revolt of the totalitarian 
states against justice, and proposes the following measures as a means of 
repressing this revolt: (1) protection of the fundamental rights of man by the 
world community; (2) abolition of war and neutrality as legal conditions, 
and treatment of military force as either criminal aggression, necessary self- 
defense, or international police; (3) subjection of national sovereignty to 
international procedures for both the settlement of disputes and the enact- 
ment of international legislation; (4) organization of security by a distribu- 
tion of armed power among national, regional and world authorities so as to 
assure a preponderance of force available against any aggression. 

Morals and religion, according to Professor Hocking, offer considerable 
hope as methods for unifying peoples and nations, and can also provide 
principles for the regulation of their mutual relations. Finally, Dr. Jdszi, 
while treating primarily of the political forms and functions of international 
organization, presents what amounts to a synthesis of the entire symposium. 
He advocates a post-war union, but believes it should be confined entirely 
to democracies upholding the same ‘way of life,” for they alone, he feels, 
have a “real and efficient will for peace.” We cannot create a world state, 
he says, and we must avoid a simple repetition of the League of Nations. 
The solution, then, is a Democratic Federal Union, having the power both 
of maintaining peace at least on its own territory, and of convincing possible 
aggressors that an attack against its democratic civilization would be hope- 
less. The League of Nations should be retained, in so far as efficient work 
can be expected from its structure based upon independent governments. 
Looser federations should also be encouraged, for instance, Scandinavian, 
Danubian, Balkan and Baltic. Leadership in this great movement, despite 
Professor Wooster’s doubts, must come from the United States. 

Joun B. WHITTON 


Treaties, Engagements and Sanads: A Contribution in Indian Jurisprudence. 
By K. R. R. Sastry. Allahabad Law Journal Press, 1942. pp. 315. 
Index. 15 sh. 


More than two-thirds of the total population of the 601 Indian States 
is contained within the 40 states whose relations with Great Britain are 
regulated by treaties, engagements and Sanads. (A Sanad, of which vary- 
ing definitions have been given, is apparently a solemn instrument under 
seal.) (pp. 101-102.) The author’s analysis of the historical background 
and contents of those agreements illustrates vividly the complexity of the 
subtle political relationships which pervade Indian jurisprudence and gov- 
ernment. The author examines the nature and status of Indian States in 
international law, although recognizing that ‘‘Problems relating to the 
position of the Indian States cannot be satisfactorily discussed with refer- 
ence to purely juristic criteria. In view of the admitted facts, any attempt 
to evolve a formula must be a failure” (p. 199). As stated in the language 
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of Sir W. Lee Warner, which is repeatedly quoted by the author, ‘‘There 
is a Paramount Power in the British Crown of which the extent is wisely 
left undefined. There is a subordination in the Native States which is 
understood but not explained” (pp. 208, 237, 301). The implications of 
‘“‘naramountcy”’ are then considered, the author concluding that in treaties 
prior to 1813 the international independence of the Indian States was recog- 
nized, but that thereafter a “shifting from an international to an imperial 
plane”’ occurred. 

A chapter discussing the rules for interpretation of treaties then precedes 
one treating certain controversies regarding the interpretation of the trea- 
ties, engagements and Sanads between the Indian States and Great Britain. 
In conclusion, the author finds that ‘“‘an analytical study of the treaties, 
engagements and Sanads—including typical agreements for extradition, 
Railways, opium, salt, postal conventions, agreements for Indian State 
Forces, and other miscellaneous arrangements—reinforces the lesson that 
in an alliance between two States one of which grew much more powerful 
than the other as to become Paramount, the intrusions of the predominant 
power have to be accepted. Salt agreements, opium conventions, jurisdiction 
in and extension of Cantonments and residency bazars, closing of mints and 
coinage, extension of postal system, abolition of transit duties, curtailment 
of the enfeebled state-forces, the Railway agreements, favourable terms in 
forest leases, interportal conventions and the Berar Agreements—these 
have illustrated the price of protection by the Paramount Power” (pp. 
309-310). 

The author believes that these treaties, engagements and Sanads are 
shackles which should be ‘‘allowed to wither away”’ (p. 312). He advocates 
the appointment of a Royal Commission immediately after the war to 
effect a territorial redistribution, reducing the number of States from 600 
to 200. He believes that ‘‘a federation is inevitable for a solution of the In- 
dian Political Problem”’ (pp. 250-251). He asserts that ‘‘the Parliament of 
Great Britain is legally supreme, and a Statute of Parliament can always 
cede the exercise of its Paramountcy to the Ministry responsible to an 
autonomous Indian Federal Legislature. ... The happiest day of the 
Crown will be when it will be only advised by the Federal Ministry of India, 
constituted of the two Indias of today” (pp. 254, 312). (Quotations 
italicized as in the original.) Epwarp DuMBAULD 


A Wavering Friendship: Russia and Austria, 1876-1878. By George Hoover 
Rupp. Cambridge: Harvard University Press, 1941. pp. xiv, 599. 
Index. $5.00. 


To its brilliant collection of pieces of historical research the Department 
of History at Harvard University has now added this elaborately docu- 
mented study of a critical period in the diplomacy of the major European 
Powers. The treatment is meticulously detailed, with utilization of much 
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fresh archival material from Imperial and Soviet Russian sources, as also 
from the Vienna Archives. To these are added hitherto untouched mate- 
rials of Hungarian provenience. As a result, the many-sided personalities 
in the drama are revealed in full and definitive perspective. While the 
author focuses on the records of official diplomacy, gathered together in 
orthodox fashion, it is gratifying to note that he is aware of, although he 
does not fully disclose, the activities of the protagonists of full-fledged inde- 
pendence for the still subjugated nationalities of the Ottoman Empire. 
One glimpses intermittently in these pages the evidences of the international 
a-morality of the period; there is incremental testimony and record of the 
way in which peoples were handed about utterly without reference to their 
wishes. Only the Russians appear as the exponents of national liberation, 
the policies of the other Powers being strangely unreceptive to the idea of 
real independence for the Balkan peoples. One must ultimately attribute 
to the blindness of prestige diplomacy the failure of statesmen to effect in 
1878 a settlement which would have avoided recurring threats to the peace 
of Europe, such as the Bosnian crisis, and ultimate disasters such as Serajevo. 
Only after Versailles followed by Munich does the terrible price paid for 
“peace with honor”’ at Berlin, after the rejection of a nationality peace like 
that of San Stefano, became clear. 

Dr. Rupp unhappily oscillates between a somewhat uncritical admiration 
for Bismarck and Andrassy (read Ribbentrop and Bardossy) and an inter- 
mittent realization of how they frustrated nationality movements which 
have since come to fruition. Not since the days of Aehrenthal has any re- 
sponsible statesman held the view of the author that ‘‘to have effected a 
real and lasting solution of the Balkan problem in conjunction with Russia 
would have been a piece of real statesmanship”’ (p. 181). To believe that 
Austria and Russia could have arrived at ‘‘a permanent bargain. . 
which would have removed the clash of the two Empires here in the East 
for all time” (p. 194) appears, in the retrospect of more than three score 
years, a judgment of an exceptionally naive character. It is to be hoped 
that, should Dr. Rupp continue his work in this field, he will find, from an 
examination of the force and trend of nationality movements, much to 
correct his perspective. There is still a great deal to be done in authen- 
tically documenting, even from musty archives, little-known phases in the 
process of resurgent nationality. MALBONE W. GRAHAM 


The Disarmament Illusion: The Movement for a Limitation of Armaments to 
1907. By Merze Tate. New York: Macmillan Co., 1942. pp. xiv, 
398. Index. $4.00. 

Dr. Tate has produced a definitive, scholarly and thoroughly readable 
study on the disarmament movement down to 1907. The subtitle of the 
book indicates the general subject matter covered, while the main title 
stands perhaps as an appraisal of the period. It is another reminder of the 
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slowness with which mankind moves toward concrete action in the prevention 
of war and the organization of peace. 

The author carries her subject through the Second Hague Peace Con- 
ference and has presented the most complete and detailed history which has 
yet appeared of the trials and tribulations of the pre-World War move- 
ment for the limitation of armaments. Most of the books on disarmament 
which appeared during the last decade, while the subject was at the height 
of its popularity, dealt with the post-war phases of the question and devoted 
little or no attention to the pre-war period. The few studies which have at- 
tempted to cover the pre-war period were written before 1920 and hence 
did not have access to all of the pertinent official documents which have since 
become available, more particularly the British and German. Dr. Tate has 
made full use of these documents, as well as of the various revealing mem- 
oirs and biographies of pre-war statesmen which have appeared since 1920. 
She has thus been able to give a more complete and correct picture of the 
official pre-war developments regarding disarmament than any of the ear- 
lier writers on the subject. 

But she has not confined her discussion to the official side of the picture 
alone. More than half of the book is devoted to a careful analysis of the 
activities of the numerous private organizations and individuals in behalf 
of disarmament from about the middle of the nineteenth century onwards: 
(a) the Liberal and Left-wing groups; (b) the Universal Peace Congresses and 
other peace societies; (c) the Inter-Parliamentary Union; (d) the churches; 
and (e) the international lawyers and jurists. In further chapters, Dr. 
Tate summarizes and appraises the status and influence of public opinion 
on the disarmament question. Altogether, she has produced the most 
thorough and interesting history of the public attitude toward disarmament 
from 1870 to 1907 that this reviewer has yet seen. She gives ample evi- 
dence to show that, despite the efforts of the peace societies and other 
private groups, public opinion on disarmament had not developed by 1907 
to a point where it exerted much influence on government policies. 

Disarmament is, of course, primarily a political problem, as Dr. Tate 
points out, and her study makes it abundantly plain for the pre-1907 
period how closely the subject was related to the reconciliation of conflicting 
national policies and the provision for peaceful change of the status quo. 
A clear parallel can be seen in the critical decade. before 1939 when a more 
grandiose attempt at disarmament also failed in the face of a powerful 
upsurge of nationalist policies, ELTon ATWATER 


Constitutional Government and Democracy. By Carl J. Friedrich. Boston: 
Little, Brown & Co., 1941. pp. xx, 695. Index. $4.00. 
The present volume is an extensive revision and enlargement of the 
author’s earlier volume, Constitutional Government and Politics. It deals 
with institutional patterns and the way in which they function. A new 


744 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


first chapter discusses the rise of constitutionalism, which is viewed as limited 
government in the interest of the people. 

Many subjects, some highly controversial, are passed in review. The 
stigma is taken off ‘‘bureaucracy,”’ which is said to be the core of all govern- 
ment, national or international, and entirely compatible with democracy. 
The ‘‘balance of power’’ is but an aspect of the distribution of power in 
national or international politics, and cannot be banished so easily as 
some have supposed. Modern military techniques, with their aggressive 
potentialities, ‘‘afford the most persuasive argument for supernational 
government.” 

Most of the volume has to do with what are commonly regarded as na- 
tional political institutions, and these are examined with a critical, and 
sometimes skeptical,eye. ‘‘ Dictatorship”’ may be constitutional. Indeed, 
it may be the final test of constitutionalism, for it is one means of meeting 
anemergency. Parliamentary government may not be suited to the Euro- 
pean continent, owing to the deep cleavages among the peoples. Planning, 
including especially that in Soviet Russia, is ‘‘no magic formula, no open 


sesame.” The executive in government is forging ahead at the expense of 
representative assemblies, whose function today is less that of initiating 
legislation than of popular education and the codrdination of conflicting 
interests. Direct popular action cannot give us “‘real democracy.”’ Tosup- 
pose that it can is a ‘‘utopian dream or a sorry sham.”’ This generalization 
applies particularly to the idea of a popular plebiscite on the question of war. 


Mr. Friedrich is obviously afraid that government may get out of hand. 
Therefore such devices as separation of powers, “‘mixed” types of govern- 
ment, and judicial review are thought to be desirable safeguards in behalf of 
constitutionalism. 

A final new chapter on scope and method warns political scientists that 
the methods of the natural sciences are not applicable to political science, 
which “‘is largely a critical examination of common-sense notions concerning 
the working of political institutions and procedures.’”’ A critical bibliog- 
raphy adds much value tothe volume. The author astonishingly makes the 
incorrect statement that ‘‘no president has ever been elected by a minority” 
(p. 376). There have, of course, been several such cases. The volume will 
not be easy reading for the layman, or the beginning student. It is a use- 
ful, and at times challenging, study, but we are still waiting for a modern 
Aristotle to put the data of politics into a new and grand perspective. 

G. BERNARD NOBLE 


BRIEFER NOTICES 


Thomas Jefferson: World Citizen. By Senator Elbert D. Thomas. (New 
York: Modern Age Books, 1942. pp. viii, 280. $2.75.) This is a thought- 
ful and timely book. Of great interest will be found the chapters on religion, 
education and agriculture, but, in the words of the author, it is essentially 
“‘an attempt to interpret Jefferson in terms of world-wide needs and of the 
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present time world-wide political tendencies.” The fact that Senator 
Thomas is no walled-in philosopher, but a man of world-wide experience, 
acquainted with the political theories and practices of the Western World 
as well as with the wisdom of ancient China, and at the same time a practical 
statesman, fully justifies the attempt. The main thesis of the book rests on 
the assumption that the world is a unit, and that such was the firm belief 
of Jefferson, at a time when the close inter-relationship of all the peoples of 
the world was far less evident than it has become in our days. Although 
remaining an outstanding ‘‘ Apostle of Americanism,” Jefferson truly was a 
“citizen of the world,” or, if one prefers, of that ‘‘universal republic” de- 
scribed by Condorcet and to which belonged ‘“‘all the good and honest people 
who knew no enemy but tyranny.” This, however, calls for a reservation, 
or rather an observation, which does not detract anything from the value of 
Senator Thomas’s well-supported contention. That Jefferson realized the 
cultural unity of the Western World, with which America was so closely 
connected, cannot be doubted. At the same time, a man who had lived and 
traveled in Europe could not help feeling that geographically America was 
cut off from the rest of the world. Jefferson’s many isolationist utterances 
reflect existing conditions, which have since disappeared, and were in clear 
contradiction with his ideal. The basic principle on which rests Jefferson’s 
theory of government, that ‘“‘all governments derive their just powers from 
the consent of the governed,” calls for a similar observation. It was in a 
sense ‘‘a revolutionary concept,”’ and, at the same time, as the author points 
out in a footnote (p. 140), it was also the definition of ‘‘a struggle which had 
been going on throughout the ages.’”” What was new and really revolution- 
ary, was the demonstration that the principle could work in practice, and 
that a lasting form of government could use it as its main pillar. Before the 
world could be made safe for democracy, it was necessary to demonstrate 
that democracy could be made safe for the world, and this is probably Jeffer- 
son’s outstanding contribution to the cause of democracy throughout the 
world. No less important remains Jefferson’s often repeated motto, as an 
ideal to be striven for: ‘‘one code of morality for men whether acting col- 
lectively or singly.””’ At a time when the fate of our civilization is at stake 
the redefinition and reaffirmation of such principles, ‘‘susceptible of universal 
application” in spite of temporary set-backs, is much needed. The coura- 
geous and clear-sighted vision of the author should do much towards helping 
us to realize at the same time the magnitude of the task before us and the 
true objectives for which we are fighting. GILBERT CHINARD 


The Soviet Union and the Baltic States. By Kaarel Robert Pusta. (New 
York: John Felsberg, Inc., 1942. pp. x, 53. Index.) This is a serious, 
earnest and illuminating pamphlet, authentic in its presentation of the 
fundamental facts on the side of the Baltic States in their struggle to make 
clear their case before a disoriented world. Written by a former Minister 
of Foreign Affairs of the Estonian Republic to refute the claims set forth in 
the brochure on The Soviet Union, Finland and the Baltic States published in 
London last year on behalf of the Soviet Information Bureau, it brings into 
clear relief the factually grounded brief of Estonia, Latvia, Lithuania, and, 
in a limited sense, of Finland and Poland, against the generous calumnies 
that assailed them in the period just before the Soviet-German war. Reply- 
ing point by point and in great detail to the accusations of an anonymous 
Soviet publicist, the author, whose erudition and extensive writings place 
him among the foremost scholars of our day in dealing with Baltic questions, 
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takes up the cudgels for his own country and its downtrodden neighbors, to 
make clear sub specie aeternitatts the clear and forthright record of Baltic 
diplomacy in the score of years between World War I and World War II. 
Because the greater sins of the Third Reich are so much in the public eye at 
the moment, and tend to obscure antecedent events, it is certainly worth 
while to keep clear the record of “‘the devious processes whereunder the 
political independence and territorial integrity of the three small Baltic 
Republics—Estonia, Latvia and Lithuania—were” to employ the mordant 
words of Mr. Sumner Welles, ‘‘deliberately annihilated.”” Mr. Pusta is 
deserving of great credit for putting that record, simpiy and without great 
ostentation or wild lamentations, before the eyes of the democratic world. 
MALBONE W. GRAHAM 


Protection of Coastal Fisheries under International Law. By Stefan A. 
Riesenfeld. (Washington: Carnegie Endowment for International Peace, 
1942. pp. xiv, 296. Indices. $2.00.) This is one of several diverse studies 
which have grown out of the interest of the Institute of Pacific Relations in 
the fisheries of Alaska and our Western States. This particular study is con- 
cerned with the legal aspects of the problem. What are the seaward limits 
within which a state may under international law control the exploitation of 
the coastal fisheries? The author found it was impossible to separate that 
question from the larger one: What are the seaward limits within which a 
state may under international law exercise its authority? The study, there- 
fore, is a survey of the evidence from which a rule establishing such limits 
might be deduced. It does not consider the special problems of bays and 
straits. It first briefly reviews the situation prior to 1800, and then ex- 
haustively considers the evidence offered by text-writers, by the action of 
public and private conferences, by state practice, and by decisions of inter- 
national tribunals in the period since 1800. The tribunals “shed little light 
on the problem,” and the conferences, public and private, were inconclusive. 
The bulk of the material, therefore, is concerned with the opinions of text- 
writers and with state practice. The opinions of 227 different authors are 
abstracted, presented chronologically, and critically evaluated. The legis- 
lation and official pronouncements of 41 nations are examined. Fullest 
treatment is given the practice of Great Britain and the British Common- 
wealth of Nations. The author’s conclusion from this mass of evidence is 
that it does not support “‘the traditional . . . mechanical and unsatisfac- 
tory three-mile rule”’ as a rule of international law governing coastal fisheries. 
The distinguishing characteristics of this study are its exhaustiveness, its 
conciseness, and its critical consideration of the evidence. The latter espe- 
cially deserves commendation. It is a model for anyone who undertakes to 
examine the evidence from which a rule of customary international law might 
be deduced. A. P. DaGGETT 


Législation de l’occupation. Recueil des lois, décrets, ordonnances, arrétés 
et circulaires des autorités allemandes et francaises, promulgués depuis I’ occupa- 
tion. Tome I (mai-septembre, 1940); Tome II (octobre-décembre, 1940). 
Paris: Gazetie du Palais, 1941. pp. 334, 568. Indices. Frs. 30 and 50. 

Les lois de Voccupation en France. By Paul Jacob. New York: Ecole 
Libre des Hautes Etudes (New School for Social Research), 1942. pp. 28. 
European legal documentation, even from unoccupied parts, comes to this 
country in scarcer and scarcer numbers and more and more incompletely. 
Consequently a publication of the Paris Law Journal will be of great value by 
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rendering in chronological order the acts, decrees and ordinances which were 
published in the Official Journal of the Ordinances of the Military Governor 
of the Occupied French Territories, in the Official Journal of the French 
State (formerly of the French Republic), and in the Official Municipal Bulle- 
tin of the City of Paris since the occupation (in May, 1940). The quantity 
alone of the German orders shows that the occupying authorities had pre- 
pared beforehand their legal activity. Economic warfare made legislative 
measures take unsuspected scope: report of property, its requisition and 
sequestration; administration of corporations; institution of special tribu- 
nals; reglementation of communications by mail and transport; payment and 
clearing agreements with other territories, measures against Jews, etc. 

Mr. Jacob undertakes a systematic though concise survey of this legisla- 
tion, discussing the general measures of police (verboten) as well as the eco- 
nomic exploitation of the whole of France. ‘Never were, in any occupied 
country, exploitation, looting and economic espionage regulated so scien- 
tifically’’ (p. 15). Moreover, he speaks about the cultural and ideological 
penetration of French social life through supervision of the book trade, 
movies and broadcasts. 

In principle, the legislative activity of the Vichy Government extends also 
to the occupied territory, as far as this legislation is not restricted to the 
unoccupied zone, or is not excluded by special measures of the occupying 
military authorities. The French Government’s “empirisme organisateur”’ 
(p. 25) is revealed through the fact that there are five different categories of 
Frenchmen who, though they have kept their nationality, live under a 
different legal status. The changes in French law as they have occurred 
since the occupation will be of great importance in problems of international 
law, public and private. The documentation offers a valuable contribution 
to any further discussion. Martin DoMKE 


Agenda for a Postwar World. By J. B. Condliffe. (New York: W. W. 
Norton & Co., 1942. pp. 232. Index. $2.50.) This book deals with the 
forecast of probable postwar economic developments and suggests principles 
of national and international action with regard to trade, finance, and inter- 
national exchange. To this task Professor Condliffe brings an unusual 
preparation from his years of mobilizing economic data at Geneva. Few are 
so well qualified to write on these problems. At the end of the present con- 
flict, says the author, a certain amount of national control must be exercised 
over business to prevent inflation due to scarcity of consumers’ goods. 
After commodity needs are filled, governmental assistance will be required 
to forestall deflation and unemployment. A progressive elimination of 
political interference will eventually be necessary, however, to bring about 
proper price-cost adaptations and to turn production into economically 
desirable fields. International commodity controls and exchange agree- 
ments may be expedient in the transition period. Nationalists may inter- 
fere with the reéstablishment of satisfactory production and trade by erect- 
ing tariffs that will give artificial protection to high-cost industries and by 
depreciating currency for their own export advantage. To limit such 
nationalistic action, Professor Condliffe proposes international consultation 
leading ultimately to supranational institutions, such as an International 
Tariff Commission and an International Monetary Authority to pass upon 
changes in tariffs and alterations in agreed exchange rates. Perhaps Pro- 
fessor Condliffe has not sufficiently made allowance for the power of na- 
tionalism to prevent the effective operation of international consultative 
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and governmental institutions. He recognizes this possibility, in fact, but 
declares that attempts to create a better world order must be made even if 
the millennium cannot be immediately expected. Particular emphasis is 
placed upon the responsibility of the United States for the establishment of 
a sound international economic system. This volume should be read by 
general students of world affairs and certainly by persons who expect to 
participate in making the postwar settlements. BrNnJamMIn H. WILLIAMS 


Attempts to Define and Limit ‘ Aggressive’? Armament in Diplomacy and 
Strategy. By Marion William Boggs. Columbia, Mo.: University of Mis- 
souri, 1941. pp. 113. 

The World Armaments Race, 1919-1939. By N. M. Sloutzki. Geneva: 
Geneva Research Centre, 1941. pp. 129. 40¢. Professor Bogg’s mono- 
graph deals with a phase of the disarmament question which has become 
popular in the last decade: qualitative disarmament. It analyzes primarily 
the efforts which were made at the Geneva Disarmament Conference of 1932 
to distinguish between “aggressive” and “defensive” armaments with a 
view of limiting the former and thereby attempting to restrict offensive 
warfare. Attention is concentrated on the Geneva Conference because, 
despite partial attempts in this direction between 1919 and 1939, it was only 
here that the principle of limiting “‘aggressive’’ armaments was, as Professor 
Boggs puts it, ‘‘accorded the full status of a major premise.””’ No attempt 
is made to discuss the other (minor) steps taken in the way of qualitative 
disarmament between 1919 and 1940. The author shows very clearly how 
the discussions which took place at Geneva reflected the conflicting military 
policies and strategic positions of the several Powers, and how, because of 
this, it was never possible for the delegates to reach any unanimous agree- 
ment on the distinction between “offensive” and ‘“‘defensive’”’ armament. 
The possibilities of a disarmament convention of a qualitative character 
were therefore almost nil. Professor Boggs supplements his analysis of the 
official discussions at Geneva with a final chapter which examines the writ- 
ings of leading military theorists and compares their findings on the distinc- 
tion between ‘‘offensive’”’ and ‘‘defensive’’ armaments with the ideas ad- 
vanced at Geneva. 

In his study, M. Sloutzki has presented a very useful analysis of the 
available statistics on (a) the armaments expenditures of the various coun- 
tries in recent years, (b) the world trade in arms and ammunition, (c) the 
permanent armed forces of the world, and (d) the navies of the world. As 
former editor of two outstanding League of Nations publications, the Arma- 
ments Yearbook and the Statistical Yearbook on the Trade in Arms and Am- 
munition, the author is exceptionally well qualified to interpret the bewilder- 
ing statistics in this field. The monograph is the first attempt to summarize 
and coérdinate all the available statistical data on the armament race which 
preceded the present war. ELTON ATWATER 


Diplomatic Correspondence of the United States: Canadian Relations, 1784- 
1860. Vol. II. 1821-1835. Edited by William R. Manning. (Wash- 
ington: Carnegie Endowment for International Peace, 1942. pp. xxxviii, 
1016. Index. $5.00.) This volume is further evidence of the debt that 
scholars everywhere owe to the Carnegie Endowment for International 
Peace and to Dr. William R. Manning for the excellence and the complete- 
ness of the work done by them or under their direction. This fact is prob- 
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ably more evident to those of us who live in Canada where publications of 
this kind are practically non-existent, than it is to those living in the United 
States or Britain. We hope that in time, however, we too may have similar 
collections of essentially Canadian materials. The present volume, like the 
previous one, includes such West Indian materials as are relevant to or 
form a part of the correspondence dealing with Canada. Among the im- 
portant topics dealt with are trade and commerce, the northeastern and 
northwestern boundaries, the North Atlantic fisheries, and navigation on the 
St. Lawrence. One of the chief tasks of an editor in this field is that of selec- 
tion and elimination, and Dr. Manning has been both generous and discrimi- 
nating, for he has retained practically all of the important documents and, 
in addition, has included many useful comments, references, and other inter- 
esting material in his footnotes. While the official correspondence, couched 
in diplomatic language, is interesting and of the utmost importance, some 
of the letters, reports and statements of minor officials and private citizens 
e.g., pp. 148-160 and 715-724, dealing with disputes arising between the 
settlers along the boundaries of Maine and New Brunswick are fascinating 
historical documents, for they give the reader a realistic picture of the life 
and times in which they were written, in a way that no diplomatic document 
can ever hope todo. Two other volumes in this series are still unpublished. 
In view of the growing intimacy and importance of the relations of Canada 
and the United States it is to be hoped that nothing, not even the war itself, 
will interfere with or prevent their early appearance. 
NorMAN MAcKENZIE 


The Myth of the Total State. By Guenter Reimann. (New York: Wm. 
Morrow & Co., 1941. pp. 284. $2.50.) In his introductory critique, Max 
Lerner thinks Reimann should have called the Nazi régime the Monopoly 
State instead of the Total State, since he shows its origin in monopoly so well. 
The distinction between aggressive national monopolies and essentially 
pacific international monopolies is a leading feature of the book. Its thesis 
is that the period when Western Europe lived parasitically from world 
monopolies centering in it is gone. The Nazi outburst is a last effort to 
retrieve this dominant position by brute force, but it too will fail because 
the Nazis are repeating in Europe what they did in Germany—creating a 
military machine so big that it can continue to exist only by blitz conquests. 
The total monopoly state cannot stop until it becomes a world imperium. 

Differing from Burnham’s principle that the managerial class is the deci- 
sive force, Reimann believes that Hitler maintains his power by balancing 
three ersatz aristocracies against each other—the army, business and party 
bureaucracies—and that of these three the weakest and most insecure is the 
business managerial class. Hitler has largely conquered the army from 
within by his policy of everything for armament and conquest. Reimann 
does not join Neumann’s Behemoth in distinguishing a fourth ruling class, the 
state bureaucracy, or in Neumann’s estimate that the party is gaining at the 
expense of the others. Reimann anticipates a labor revolution from below, 
after military defeat, but is not sure that it will be strong enough to take 
power and avert another attempt of the declassé middle class youth to take 
over. He is certain that nobody can reconstitute Conservative Man— 
whom he defines to include the Chamberlain wing of the old aristocracy in 
all countries, the rentier class, comfortable middle class groups and the labor 
aristocracy—all seeking security and the avoidance of risk, since the mo- 
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nopolistic position of Western Europe cannot be reconstituted. A long 
chapter attempting to equate the Nazi and Soviet systems, written before 
they were at war, has been greatly weakened by subsequent events. ‘The 
remainder of the book is an important contribution to understanding the 
forces we must defeat. D. F. FLEMING 


War and Survtval. (Berkeley and Los Angeles: University of California 
Press, 1941. pp. viii, 149. Cloth, $1.50; paper, $1.00.) Each of five mem- 
bers of the faculty of the University of California delivered a lecture early in 
1941 designed to explore political and military aspects of the war then raging. 
Professor Loeb (Physics) offers a good classification (pp. 19-20) of naval 
vessels and concludes that sea power requires aerial support. 

Professor Smyth (History) lists Great Britain and France as the principal 
Mediterranean Powers,with a triumphant Germany as a potential successor. 
“Periphery” warfare will not defeat Germany; only invasion of the conti- 
nent can accomplish that end. Japan has not heeded Professor Steiner's 
(Political Science) assertion that she ‘‘lacks the means of waging an addi- 
tional war against another major power”’ (p. 89), China being considered a 
‘‘major power.”’ Japanese intention to rule the world and the influence of 
Bushido should be more specifically emphasized as basic factors in the 
Far Eastern situation. The Good Neighbor Policy of the United States is 
viewed by Professor Priestley (History) as a guide for more general appli- 
cation to combat Nazi penetration and to promote American continental 
solidarity. After twenty-one pages of historical review, Professor Wester- 
gaard (History) joins the reader in concluding that “an analysis of the po- 
litical and military situation in the Baltic at the present moment involves 


so much guesswork and prophecy that we may properly leave it to the 
omniscient news commentators of the press and radio” (p. 120). 
Witson LEON GODSHALL 


International Law Documents. Naval War College, 1940. (Washington: 
Govt. Printing Office, 1942. pp. vi, 257. Index. $.75). Contains docu- 
ments used in the discussions by the Naval War College classes on interna- 
tional law in 1940 in which special attention was given to the conduct of the 
present war, as well as situations growing out of the neutrality of the United 
States. The material is reprinted largely from the Department of State 
Bulletin. Other sources are the Federal Register and the New York Times. 
Much of it has also been reproduced in the Supplement to this JouRNAL. 

Political Handbook of the World, 1942. By Walter H. Mallory. (New 
York: Harper & Brothers (for the Council on Foreign Relations), 1942. 
pp. 202. $2.50.) This annual volume gives detailed information regard- 
ing the rulers or leaders of government, parliaments, parties, political pro- 
grams, and the press of all countries of the world, including the International 
Labor Organization and the League of Nations. There are seventy-eight 
titles in this alphabetical arrangement. Political changes in Europe during 
the present war are noted, such as the listing of the Protectorate of Bohemis- 
Moravia, the Republic of Slovakia, and the omission of Albania, Estonis. 
Latvia and Lithuania. Czechoslovakia is listed as a Government-in-Exile in 
London. The transition of the Government in France following the fall 
of the Republic in 1940 is shown with the texts of the relevant documents. 
The information supplied is as of January 1, 1942. Political changes in the 
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Pacifie area following the entry of Japan into the war on December 7, 1941, 
are consequently not included in the present volume. The continuation of 
this publication during the war is a most creditable achievement. It will 
be even more valuable now for reference purposes than during normal times 
when political changes are less frequent and information concerning them 
more accessible. G. A. F. 
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